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In the United States Circuit Court of Appeals for the Ninth

Circuit.

MORRIS ROCCIA,

Appellant,

vs.

No. 795.

BLACK DIAMOND COAL MINING
(

COiMPANY (a Corporation),

Respondent.

Stipulation as to Printing Record.

It is hereby stipulated by and on tlie part of the par-

ties herein that in printing' the record the following may

be excluded

:

The petition for writ of error.

The bond on writ of error.

The writ of error a,nd the citation, and the reproduc-

tion of exhibits "A" and ''B."

GOVNOR TEATS,

Attorney for Appellant.

STRUVE, ALLEN, HUGHES & McMICKEN,

Attorneys for Respondent.

[Endorsed] : No. 795. United States Circuit Court of

Appeals for the Ninth Circuit. Morris Roccia, vs. Black

Diamond Coal Mining Co. Stipulation as to Printing

Record. Filed April 12, 1902. F. D. Monckton, Clerk.



Morris Roccia vs.

Jn the United States Circuit Court, District of Washington,

Northern Division.

MOKEIS ROCCIA,

Plaintiff,

vs.

BLACK DIAMOND COAL MINING

COMPi^NY (a Corporation Organized

Under the Laws of California.)

Defendant. /

Complaint.

Now comes the above-named plaintiff and complaining

of the defendant company, says:

I.

That the defendant is at this time, and was at all the

limes herein mentioned, a corporation organized under

the laws of California and doing business in King County,

Washington, to wit, owning and operating the Green

River Collieries at Black Diamond, Washington, more

commonly known as the Black Diamond Coal mines.

And that the plaintiff is at this time and has been for

a number of years last past a resident of King County,

Washington.

II.

That the mines of the said defendant company are

located in what is known as the ^IcKay or Franklin
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basin; the mine of the said defendant company wherein

the accident hereinafter comjjlained of occurred is in a

main or lower strata of a body of coal in said basin,

which body of coal consists of a main coal vein of 61

inches covered with 14 inches of shale and 3 inches of

bone, oni top of which bone and shale is deposited a vein

of coal having streaks of bone of various thickness,

through the same. The said vein of coal and bone being

in the total thickness of about 61 and ^ inches. The said

vein of coal and bone above the main vein in which de-

fendant's mine is worked and located is of a poor quality

and very gaseous, and the gas in the same is so gre,at

an amount that the coal cannot be worked and mining

in the said bone and coal or upper layer is dangerous

by reason of the amount of gias coming through the same.

That the said defendant at the times herein mentioned,

and a long time prior thereto, well knew of the large

quantities of gas contained in the upper vein of bone

and coal, but this plaintiff was ignorant of the same.

That after the formation of the said body of coal and

during the geological changes the said body of coal was

changed from a horizontal into a slanting position, and

in the changes the said vein was bent and twisted, and

in the bend the coal is shaken up and broken and the

vein separated, at which point is termed the fault, and

producing gases, making the same liable to fall when

being mined, and the shale and coal above the vein be-

ing mined less liable to stand, and requiring more and

better timbering in the said bend or fault and a differ-

ent plan of mining as hereinafter described; all of which
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facts the defendant company kneAV at the times herein

set out and for a long time prior to the accident herein

complained of.

III.

That on the 21st day of Febrnary, 1900, the defendant

company was mining at the depth of several hundred

feet below the surface in what was called the 6th level,

upon the first above-described vein of coal, which is the

lower vein of the said coal formation. That the said

coal is mined upon what is termed the breast system;

that is toi say, breasts are mined up from the gangways

into the vein of coal toward the upper gangway, and

said breasts are from 24 to 30 feet in width, and during

the mining of the same the breasts are timbered by col-

lars and posts.

IV.

That during the three weeks before and on the said

21st day of February, 190€, plaintiff was at work for the

said defendant under the supervision of the pit-boss, D,

B. Davis, in breasts Nos. 25, 27 and 28, sixth level, east,

timbering the same. That said breasts Nos. 25, 27 and

28, are next to and in what is termed a fault, above

described. That breast No. 28 is immediately up to and

against the rock formation in the iiortion of the sepa-

rated vein, in; said fault. That breast No. 27 was driven

after breast No. 25 was driven, and that breast No. 28

was driven after breast No. 27 was driven. That all of

the said breasts extend up in and are in part of the said

fault in said coal, which fact the said defendant well

knew.
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That in driving the said breasts the roof of the same

indicated the weakness of the same, and indicated that

the same would be liable to crumble and fall and cave

in.

And said plaintiff noticed the weakness and unsafe

condition of the said roof and repeatedly asked of the

said defendant, through its said pit-boss, Davis, for more

]nen and better timbers so as to timber the same so that

the same would be safe from caving in. That the said

defendant did not furnish more men and more timber,

and did not properly timber the same to prevent the

same from caving in, and used green timbers for the tim-

ing of the same, whereas the said defendant should

have used seasoned and dry timbers of larger dimen-

sions than those used, but the said defendant negligently

and carelessly allowed the said breasts to remain tim-

bered with the small green timbers, which the said de-

fendant well knew would not protect the said roof from

caving in.
'

That upon the said 21st day of February, 1900, while

plaintiff was at work in breast No. 28, he noticed the in-

dication of caving in was more prominent than before,

and thinking that the same was unsafe, went to the said

pit-boss, Davis, and complained to him that the same

was unsafe, and required better and more timbers and

more men to protect the same. That up to that time the

said defendant company had neglected to furnish suffi-

cient number of men tO' properly timber the said breasts

No. 25, 27 and 28, as hereinbefore located, and said plain-

tiff complained at that time to the said pit-boss who had
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charge of the said men and the timbering of the same

and the furnishing of the men and the timbers, and the

said pit-boss then requested the plaintiff to return to his

place of work and we would send to the plaintiff more

men and more timbers to properly timber the said

breasts, and upon the promise of the said defendant by

and through its said pit-boss, Davis, to furnish more men

and more timber, plaintiff went back to his place of work

and remained there during an hour and a quarter when

the said mine caved in at or near breast No. 25, during

the time in which the said defendant had to furnish the

said extra men needed and the timber for the proper

isupport of the said breasts and the roofs thereof, and

believing and thinking that the danger from the lack of

the said timber and the timbering and the lack of men

to place the same in the breasts was not so imminent

and immediate but what he could return to his work for

a reasonable length of time without danger to himself,

and not knowing of the gaseous condition of the coal

above the said vein they were then mining, plaintiff went

back to his place of work, and under said assurances and

with his lack of knowledge of the conditions, and pro-

ceeded to work as requested by defendant, and worked

for the period of an hour and a quarter, .when the roof

of breast No. 25 caved in, bringing down with it large

volumes of gas from the broken up coal above the said

roof as herein described, and the current of air then be-

ing in the direction of the plaintiff from said breast No.

25 brought the gas down and dissolved the same in the

air to an explosive point, and down upon the open lamp
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of the said plaintiff, causing a terrific explosion, killing

one man and burning and mutilating tlie plaintiff, so

that his ears came off and all his fingers on his left hand

and two fingers of his right completely burned off, and

the other two fingers of his right hand being burned off

to the second joint, and burning his neck and face and

hands to the third degree—that is to say, the tissues of

the skin on his neck, forehead and hands, so that in heal-

ing there is nothing but a scar tissue upon the hands,

neck and face so burned. And otherwise maiming and

wounding plaintiff so that he will be a cripple for the

balance of his lifetime.

V.

That the said defendant well knew of the gaseous con-

dition of the coal above the vein being mined, and well

knew that in case of a cave-in at or near the said fault

that the gas would come down into the working place of

their said mine, and if exploded would injure its work-

mjen.

Plaintiff alleges that under the instruction of the said

defendant the miners worked in said mine with open

lamps, and plaintiff on said day was working in said

mine with an open lamp. That defendant well knew

that in case of a cave-in, the gas would come down upon

the said lamp and cause an explosion, but plaintiff did

not know these facts, as he was ignorant of the scientific

proposition herein set out as to the gaseous condition of

the vein above, and the liability of the gas coming into

the working place in case of a cave-in.
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VI.

Plaintiff avers and shows to the Court: That the said

defendant did not inspect the working places, and did

not inspect the breasts No. 25, 27 and 28 for the purpose

of seeing the defects of the timbering or the liability of

a cave-in, but carelessly and negligently and wantonly

allowed the conditions to exist without inspection or at-

tempting to remedy the same, so that the said roof would

not cave in and the plaintiff and their miners injured

as herein set out.

Plaintiff avers that if the said defendant had inspected

the said working place and the breasts IS'o. 25, 27 and 28,

that it would have seen that the same was dangerous to

life and limb of the miners employed, and that it would

be dangerous for them to work in said time, and espe-

cially so with an open lamp. But plaintiff avers that de-

fendant went on neglecting to take the proper precau-

tions and inspection to ascertain the dangers then await-

ing the plaintiff and his fellow-miners, and negligently

allowed plaintiff to remain in his place of work when

the said defendant well knew and was fully warned of

the impending danger then awaiting the plaintiff as

herein set out; and the defendant negligently and care-

lessly allowed the plaintiff to remain in his place of work

without warning of the said impending dangers, al-

though the said defendant had ample and sufficient time

after it had known of the same to have placed the plain-

tiff beyond the said dangers and in a place of safety;

and the said defendant negligently and carelessly al-

lowed the plaintiff to remain in its said mine without
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any warning whatever of the impending dangers then,

awaiting him as herein set out.

VII.

Plaintiff avers that the breasts No. 25, 27 and 28 are

each 30 feet wide. That when they were being driven

that the roof showed signs of caving in, and plaintiff

avers that defendant knew this fact and knew that if the

breasts were continued up into the coal at the same

widths to wit, 30 feet, that the same would cave in with-

out more and proper timbering, to wit, by cage or square

limbers. That such timbering and timbers were readily

obtainable by defendant.

Plaintiff avers that the defendant was negligent in

not taking that precaution, to wit, in having the breasts

25, 27 and 28 timbered so that the same would be less

liable to fall. That if the said breasts 25, 27 and 28 had

been one-half the distance in width, said cave-in would

not have happened and the said accident would have

been averted, which fact defendant well knew.

VIII.

Plaintiff alleges that he was injured through the negli-

gence of the defendant, first: Driving the breasts at the

width of 30 feet, when the same should not have been

more than 15 feet, into the coal in and near the fault as

herein described.

(2) In not timbering the same properly so that the

roof of the same would not cave in.

(3) In the failure of the said defendant to inspect the

said breasts, or any of them, to ascertain the danger,

and in allowing the plaintiff' and other miners to work



10 Morris Roccia vs.

in the said breasts with open lani^js, liaving full knowl-

edge that in case of a cave-in the gas of the upper vein

Avould produce an explosion, and the accident herein

complained of.

(4) In not furnishing proper timbers and the proper

kind of timbers to prevent a cave-in, and in not furnish-

ing the sufficient number of men to timber the same suffi-

ciently strong and safe so as to prevent a cave-in.

IX.

Plaintiff alleges that at the time of the accident he

was 29 years old, a miner by trade, earning |70 per month,

and that by reason of said accident he is, and will be

for th,e balance of his lifetime, unable to work at his

trade or work at all. That he has expended flSO.OO for

doctor bills and |84.90 for hospital bills, $14.30 for medi-

cine, in the total sum of 1219.20. That he has suffered

great pain and anguish by reason of the injuries, and is

disfigured for life to his great mortification. That he is

damaged by reason of the negligence of the defendant as

herein set out in the sum of |15,249.20.

Wherefore plaintiff prays judgment in the sum of

115,249.20, and his costs and disbursements herein.

GOVNOR TEATS,

Attorney for Plaintiff.

State of Washington,
)

County of Pierce.
J

Morris Poccia, being first duly sworn, on oath deposes

and says: That he is the plaintiff in the above-entitled

action; that he has read the above complaint, knows the
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contents thereof, and that the same is true as he verily

believes.

MAURIZIO RCKXJIA.

Subscribed and SAvorn to before me this 14th day of

August, 1900.

[Notarial Seal] GOVNOR TEATS.

Notary Public Residing at Tacoma, Pierce County,

Washington.

[Endorsed] : Complaint. Filed in the United States

Circuit Court, District of Washington. September 22,

1900. A. Reeves Ayres, Clerk. A. N. Moore, Deputy.

In the Circuit Court of the United States, for the District of

Washington, Northern Division.

MORRIS ROCCIA,
Plaintiff,

vs.

BLACK DIAMOND COAL MINING) ) ^^o- ^75.

COMPANY (a Corporation Organized

Under the Laws of California),

Defendant.

Answer.

The above-named defendant makes answer to the

complaint herein as follows:

I.

For answer to paragraph II of said complaint, defend-

ant admits that the mines of said defendant are located
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in wliait is known as the McKay or Franklin basin, and

that said mine consists of a vein of Gl inches but denies

that the said vein is covered with fourteen inches or any

number of inches of shale or any number of inches of

bone on top of the shale, as in said complaint alleged, or

otherwise or at all, and denies that the said vein of 61

inches of coal is immediateh^ overlaid by shale or bone

or anything else than a rock formation of ten to fourteen

feet in thickness. Admits there is a thin vein of coal

about twelve to fourteen feet above the said vein of 61

inches thickness operated by defendant. D'efendant

denies that said vein of coal and bone are above said

named vein otherwise than with said intervening forma-

tion of twelve to fourteen feet thickness of rock. As to

whether said alleged vein of coal and bone above said

vein was or is very or at all gaseous, this defendant de-

nies that it has any knowledge or information respecting

said allegation sufficient to form a belief. As to whether

gas in the same is so great that the said alleged forma-

tion of coal and bone cannot be mined, or as to whether

mining said bone and coal or alleg-^d upper layer is dan-

gerous by reason of gas coming through the same, this

defendant denies that it has any knowledge or informa-

tion sufficient to form a belief. Defendant denies that at

the times in said paragraph mentioned,' or at any time

whatever, it well or at all kne »v of large or any quanti-

ties of gas contained in the saivl upper vein of bone and

coal, and as to whether the said plaintiff was ignorant of

the same, this defendant denie,.< that it has any knowl-

edge or information sufficient to form a belief. As to

whether after the formation ol the said body of coal and
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during' the geological changes the said body was

changed from a horizontal into a slanting position, or as

to whether in the changes the said vein was bent or

twisted, or as to whether in the said alleged bend the

coal was or is shaken up and broken, this defendant

denies that it has any knowledge or information touch-

ing all or any of said allegations sufficient to form a be-

lief, and as to Avhether, by reason of any or all of said

causes gases are produced this defendant denies that it

has any knowledge or information sufficient to form a

belief, or as to whether the producing of gases causes

the said coal or formation to be liable to fall when be-

ing mined, and the said alleged shale and coal above

the vein less liable to stand or requiring more and bet-

ter timbering, this defendant denies that it has any

knowledge or information touching the same sufficient

to form a belief. Defendant denies that more or better

timbering than that employed by it was or is required

at the place alleged. Denies that a different plan of

raining than that adopted by plaintiff was or is necessary

or required. Defendant denies that it knew all or any

of said facts or matters therein set forth, on or prior to

the time in said complaint pleaded, or at all.

II.

For answer to paragraph IV of said complaint, this de-

fendant denies that said breasts numbers 25 and 27, or

either of them, are next to or in what is termed a fault;

denies that said breast number 2S was or is in what is

termed a fault, but admits that said breast number 28 is

near to and extends parallel with what is termed a fault.
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Defendant denies that said breast number 28 is imme-

diately up to and against said alleged rock formation

in that portion of the separated vein in said alleged

fault referred to in said paragraph lY. Defendant de-

nies that all of said breasts or any of them extend up,

in and are any part of the said alleged fault in said

coal, and denies that it, said defendant, well or at all

knew said alleged fact. Defendant denies that in driv-

ing said breasts the roof of the same indicated a weak-

ness of the same, or indicated in any manner that the

same would be liable to crumble or fall and cave in.

As to whether plaintiff noticed the alleged weakness

and unsafe condition of the said roof, defendant denies

that it has any knowledge or Information sufficient to

form a belief, but denies that plaintiff repeatedly or at

all asked of said defendant, through its said pit-boss,

Davis, or otherwise or at all, for more men or for better

timbers so as to timber the said roof in order that it might

be safe from caving in, or for any other purpose at all.

Denies that the defendant failed to furnish any men or

any timber required in and about the proper timbering of

said roof. Denies that it did not properly timber the

same tc prevent the said roof from caving in. Defendant

admits that at! all times green timbers were used for the

timbering of the same, but denies that defendant

should have used seasoned or dry timbers, or timbers

of larger dimensions than those used. Denies that it

negligently or carelessly allowed the said breasts to re-

main timbered with small timbers, or with any timbers,

which defendant knew would not protect the said roof

from caving in, and denies that it furnished any other



The Black Diamond Coal Mining Company. 15

than proper and suitable and sufficient timber for the

said purpose. As to whether, on the 21st day of Feb-

ruary, 1900, while plaintiff was at work in breast

number 28, he noticed the indication of caving in was

more prominent than before, or as to whether the plain-

tiff at said time, or at any time, thought the same un-

safe, this defendant denies that it has any knowledge

or information respecting any of said alleged matters

sufficient to form a belief, but denies that on said day

or at any other time, plaintiff went to said pit-boss,

Davis, or complained to said Davis that the said roof was

unsafe, or that the same required better or other or more

timbers or more men to protect the same, and denies

that plaintiff made any complaint to defendant through

said pit-boss, Davis, or otherwise or at all, concerning

the unsafe condition of said roof, or the necessity for

other or better timbers or more men to protect the same.

Denies that up to said time or up to any time, or at all,

defendant neglected to furnish a sufficient number of

men to properly timber said breasts numbers 25, 27 and

28, or any of them, and denies that said plaintiff com-

plained at that time or any time to said pit-boss, Davis,

or to anyone who had charge of the said mine or the said

timber, or at all, of the said timbers or of the failure to

furnish men or the failure of supplying timbers. De-

fendant denies that it through said pit-boss, or at all,

requested plaintiff to return to said place of work, and

denies that plaintiff requested defendant to send to

plaintiff more men or more or different timbers to timber

the said breasts, and denies that upon said alleged or

any promise of defendant by or through its said pit-boss,
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Davis, or any person, or at all, it promised to furnish

more men or more timber, or that upon said promise

plaintiff went back to or remained at his said alleged

place of work, and denies that plaintiff at any time be-

lieved or relied upon any promise or undertaking on the

part of plaintiff that other timbers or more men would

be furnished for the purpose of timbering and support-

ing! the said breasts, or any of them, and denies that

plaintiff believed or thought that the alleged danger or

any danger from the lack of said timber or timbering,

or the lack of men to place the same in the said breasts

or any of them, would be supplied by defendant, and

denies that under said alleged or any assurances plaintiff

proceeded to work as in his complaint alleged, or at all.

Plaintiff admits that the part of the roof of said breast

number 25 caved in, and in some manner wholly un-

known to defendant in connection with the falling of

said roof, or contemporary therewith, gas from some

source escaped and was borne along the gangway of

breast number 28, where plaintiff was at work, and,

coming in contact with plaintiff's lamp, exploded, caus-

ing the accident in paragraph IV of said complaint men-

tioned. Defendant admits the said explosion, and that

plaintiff's ears were burned or injured, but denies that

the same are seriously disfigured. Defendant admits

that all of the fingers of plaintiff's left hand and two of

the fingers of his right hand were so seriously burned and

injured that the same had to be and were amputated,

and that two other fingers of plaintiff's right hand were

injured and were cut off at the second joint. That plain-

tiff was burned about the neck and face and hands, but
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as to whether he was burned to the said third degree,

that is, as to whether the tissues of the skin on his neck,

forehead and hands were so burned that in healing there

is nothing but a scar tissue upon the hands, neck and

face, defendant denies that it has any knowledge or in-

formation respecting the said allegations, and each of

them, sufficient to form a belief.

III.

For answer to paragraph V of said complaint, defend-

ant denies the same and each and every allegation there-

in contained.

IV.

For answer to paragraph YI of said complaint, the de-

fendant denies the same and each and every allegation

therein contined.

V.

For answer to paragraph VII of said complaint, de-

fendant denies the same and each and every allegation

therein contained.

VI.

For answer to paragraph VIII of said complaint, de-

fendant denies the same and each and exerj allegation

therein contained.

VII.

For answer to paragraph IX of said complaint, de-

fendant says: As to whether plaintiff, at the time of said

allegefl accident was twenty-nine years of age, or as to

whether, during the balance of his life, plaintiff will be
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unable to work at all, this defendant denies that it has

any knowledge or information respecting each of said

allegations sufficient to form a belief. Defendant denies

that said plaintiff is, by reason of the alleged negligence

of defendant, as in such complaint set forth, or otherwise

or at all, damaged in the sum of |15,2t9.20, or in any

sum whatever, or that by reason of any act or omission

or fault upon the part of the defendant, plaintiff hais suf-

fered damage in the sum of |15,249.20, or in any amount

whatever. '

By way of a further and separate answer and defense

to the matters in the complaint set forth defendant al-

leges:

I.

That it, the defendant, is, and at the several times

hereinafter mentioned was, a corporation duly organized

and existing under the laws of the State of California,

and duly authorized to transact business in the State of

Washington, and that it has complied with the laws of

the said State of Washington relating to fowign corpora-

tions transacting business therein. That during the

times hereinafter mentioned it was engaged in mining

coal at its mine at Black Diamond, King County, Wash-

ington, the same place in the complaint mentioned.

II.

That for a long time prior to the 21st day of Febru-

ai-y, 11)00, the said Morris Roccia, the plaintiff, had been

in the employ and was on said day in the employ of this

defendant at its said coal mine, and had for a long time

prior to said 21st day of February, 1000, as the employee
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of defendant, been engaged in timbering the said mine of

plaintiff and putting in the timbers to protect the roof of

said mine for the purpose of supporting the same after

the removal of the coal in all places where timbers were

required or used, and was on said 21st day of Februaiy,

1900, and for several years prior thereto had been,

familiar with the said mine of defendant and the man-

ner in which the same was worked, and knew at all said

times that said mine was mined upon what is termed

the breast system. That it was the duty of said plaintiff

as the said breasts were being mined from the gang^^ays

in the vein of said coal toward- an upper gangway, ex-

tending at right angles with said breasts, to timber the

said breasts with collars and posts for the support thereof

during the time the said breasts were being mined, and

also to timber and support gangways with collars and

posts for the purpose of keeping the same open for pas-

sageway, and for the circulation of air where needed.

That after the coal was removed from said breasts in the

course of mining the said breasts, as plaintiff at all times

well knew, were abandoned and nothing further was done

to prevent the roofs of said breasts, after the same had

been mined out, from caving or falling. That defendant

at all times furnished the said plaintiff with good and

sufficient timber and proper and sufficient assistance for

collaring and posting gangways of said mines and the

breasts thereof while being so mined as aforesaid. That

defendant caused said mine to be thoroughly inspected

every day on and prior to said 21st day of February, 1900,

by a competent and skillful inspector, and that the said

mine was at all times prior to the time of said accident
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on said 21st day of February, 1900, free from gas, and

was at all times in a safe and proper condition. That on

said 21st day of February, 1900, while the said plaintiff

was engaged in and about timbering breast numiber 28,

which was at said time being mined, a portion of the

roof of breast number 25 in said mine, which had been

fully mined and all coal removed therefrom, several

weeks prior to said 21st day of February, 1900, and

which was not used for any purpose, caved in, and in the

falling of the roof of said breast number 25 in a manner

wholly unknown to defendant, and from a source wholly

unknown to defendant, and which defendant by the exer-

cise of due care and diligence, could not and did not dis-

cover, along with the caving in of the roof of said breast

number 25, gas escaped into said mine, and following the

gangway or air passageway leading to said breast num-

ber 28, passed into the same and there ignited with the

lamp of said plaintiff, or a fellow-servant employed with

plaintiff, causing an explosion resulting in injuries to said

plaintiff, and that the same constitutes the supposed in-

juries in the complaint pleaded. That prior to the fall-

ing of the roof of said breast number 25 the said mine

had been entirely free from gas, and the whereabouts of

said gas prior to the falling in of the roof of said breast

number 25 was wholly unknown to defendant, and de-

fendant was without any means of discoverig the same.

That that portion of said breast number 25 on which the

roof fell in, causing the escape of gas from some place

above the same, was distant from the siaid breast number

28, where said plaintiff was, at the time of said accident,
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employed, over 100 feet, and that no part of the roof or

timbers in said breast number 28, where the said plaintiff

was at the time of said accident employed, in any mianner

gave way, but that the said accident and injuries to plain-

tiff resulted wholly from the explosion of gas coming

into the said chamber number 28 from some source above

the rooif of said breast number 25, and wais not in any

manner occasioned by any gas accumulating or coming

into said mine in the operation thereof.

II.

That the said plain/tiff had been for many years en-

gaged working in and about coal mines, and at the time

of his said employment by defendant knew the hazards

attending the same, and knowingly and voluntarily as-

sumed the hazard of his said employment with defend-

ant. That the escape of gas into said mine from above

the roof of said breast number 25 was entirely accidental

and without fault, negligence, or omisision on the part of

said defendant, and was the hazard assumed hj said

plaintiff in his employment.

Wherefore, defendant prays that plaintiff's action be

dismissed and that defendant recover its costs and dis-

bursements herein.

STEUVE, ALLEN, HUGHES & McMilOKEN,

Attorneys for said Defendant.

State of Washington, "1

^ss.

County of King. J

N. H. Martin, being first duly sworn, on oath depoises

and savs: That he is the managing agent of the defend-
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ant in the above-entitled action, and as such makes<tliis

amdavit on belialf of said defendant; tliat he has read

said answer, knows the contents thereof and believes the

same to be true.

N. H. MARTIN.

Subscribed and sworn to before me this 11th day of

October, 1900.

[Notarial Seal] H. J. RAMSEY,

Notary Public in and for the State of Washington, Re-

siding at Seattle, in said County and State.

[Endorsed] : Answer. Filed in the United States Cir-

cuit Court, District of Washington, October 11, 1900. A.

Reeves Ayres, Clerk. H. M. Walthew, Deputy.

In the Circuit Court of the United States for the District of

Washington, Northern Division.

MORRIS ROCCIA,

Plaintiff,

vs.

BLACK DIAMOND COAL MINING

COMPANY (a Corporation Organized'

Under the Laws of California),

Defendant.

Reply.

Now comes the above-named plaintiff, and for reply to

the affirmative defense set forth in plaintiff's answer says



The Black Diamond Coal Mining Company. 23

that he denies each and every allegation therein con-

tained.

GOVNOR TEIATS,

Attorney for Plaintiff.

State of Washington, ]

County of Pierce.
J

Morris R/Occia, being first duly sworn, on oath deposes

and says: That he is the plaintife in this cause, has read

the answer of the defendant and the further and aflfirm-

ative defense therein and his refply thereto, that the mat-

ters and things set forth in the above reply are true.

MAUEIZIO EOOOIA.

Subscribed and sworn to before me this 27th day of

October, 1900.

[Notarial Seal] GOVNOR TEATS,

Notary Public Residing at Tacoma, Pierce County, Wash-

ington.

Service of within reply admitted November 5, 1900.

STRUVE, ALLEN, HUGHES & McMICKEN,

Attorneys for Defendant.

[Endorsed] : Reply. Filed in the United States Circuit

Court, District of Washington, November 5, 19€0. A.

Reeves Ayres, Clerk. A. N. Moore, Deputy.
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In the Circuit Court of tlie United States for the District of

Washington, Northern Division.

MOREIS EOCCIA,
Plaintiff,

vs.

' Xo. 875.
BLACK DIAMOND COAL MIXING

COMPANY (a Corporation),

Defendant.

Instructions Asked on the Part of Plaintiff.

VI.*»*****«
"I instruct you that if you should find that there was

not a sufficient number of men furnished to properly tim-

ber breasts 25-7-8 and keep the same from caving in, and

that the plaintiff reported these facts to the mine foreman,

and the mine foreman promised theplaintiff that hewould

send more men to properly timber the said breasts and

upon this promise the plaintiff returned to his place of

work in breast 28, and if you should find further that

the dangers from caving in or otherwise known and ap-

parent to the plaintiff were not so imminent that a rea-

sonably prudent and careful man would not return to his

place of work, and you shoud find that after the plain-

tiff has returned to his place of work and within a rea-

sonable time which the defendant promised he would

send men. and plaintiff was not furnished a sufficient
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number of men to properly protect the roof from caving,

a cave occurred and the injuiy suffered by plaintiff, you

will find for the plaintiff."

In the Circuit Court of the United States for the District of

Washington, Northern Division.

MOREIS ROCCIA,

Plaintiff,

vs.
No. 875.

BLACK DIAMOND COAL MINING
COMPANY,

Defendant.

Verdict.

We, the jury in the above-entitled action, do find for

the defendant.

W. J. SHINN,

Foreman.

[Endorsed] : Verdict. Filed in the United States Cir-

cuit Court, District of Washington, Feb. 21, 1901. A.

Reeves Ayres, Clerk. IT. M. Walthew, Deputy.
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In the JJnited States Circuit Court, District of Washington,

Northern Division.

MOERIS EOCCIA,
Plaintiff,

vs.

BLACK DIAMOXD COAL MINING

COMPANY, (a Corporation Organized

Under the Laws of California),

Defendant.

Motion for New Trial.

Now comes the plaintiff in the above-entitled action

and moves the Court for an order vacating the verdict of

the jury rendered in this action, and granting a new trial

thereof for the following causes, materially affecting sub-

stantial rights of the plaintiff:

1. Irregularity in the proceeding of the Court in draw-

ing and impaneling the jury by which the i^laintiff was

prevented from having a fair trial.

2. Insufficiency of the evidence to justify the verdict,

and that the said verdict is against the evidence and

against law.

3. Newly discovered evidence material for the party

making application which he could not with reasonable

prudence have discovered at the trial.
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4. Error of law occurring at the trial and excepted to

at the time by the plaintiff.

GOVNOE TEATS,

Attorney for Plaintiff.

[Endorsed] : Motion for New Trial. Filed in the United

States Circuit Court, District of Washington, March 2,

1901. A. Eeeves Ayres, Clerk. H. M. Walthew, Deputy.

July 1, 1901.

General Order Book, vol. 7 Circuit Court, page 21.

MOKKIS ROCCIA,

vs.

BLACK DIAMOND COAL MINING
CO.

No. 875.

Order Denying Motion for New Trial.

Now, on this day, this cause coming on to be heard up-

on plaintiff's motion for a new trial, ihe Court after

hearing argument of respective counsel and being suffi-

ciently advised in the premises, denies said motion. To

which ruling of the Court in denying said moton, plaintiff

excepts and his exception is allowed.
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In the United States Circuit Court, District of WasJiington,

NortJiern Division.

MOERIS ROCCIA,
Plaintiff,

vs.

No. 875.
BLACK DIAMOND COAL MINING

COMPANY.
Defendant.

Judgment.

The above-entitled cause coming on for trial on the

19th day of February, 1901, the plaintiff appearing by

his attorney Govnor Teats, and the defendant appearing

by its attorneys, Struve, Allen, Hughes & McMicken, a

jury was duly and regularly impaneled and sworn to try

said cause and after the introduction of the evidence on

behalf of the plaintiff and the defendant until the close

thereof, the arguments of counsel and the instructions

of the Court to the jurj-, the jury duly retired to consider

of their verdict, and afterward on the 21st day of Febru-

ary, 1901, duly returned into court with their verdict

duly signed by their foreman in favor of the defendant in

said action, which verdict was duly received and filed

herein.

And said plaintiff having filed and served herein his

motion for a new trial of said action, and said motion

coming on regularly for hearing on the 1st day of July,
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1901, said respective parties appearing by their respective

attorneys after argument by counsel for said respective

parties, the Court being fully advised in the premises de-

nied said motion for a new trial, to which the said plain-

tiff excepted and his exception was allowed.

And now, on this 2d day of July, 1901, upon motion of

said defendant for judgment herein upon said verdict, it

is by the Court hereby ordered and adjudged that said

plaintiff herein take nothing by his said action, and that

the said defendant go hence without day, and have and

recover of and from said plaintiff its costs and disburse-

ments herein taxed at the sum of dollars.

Done in open court this 2d day of July, 1901.

C. H. HANFORD,
Judge.

[Endorsed] : Judgment. Filed in the United States

Circuit Court, District of Washington, July 2, 1901. A.

Reeves Ayres, Clerk. H. M. Walthew, Deputy.

In the United States Circuit Court, District of Washington,

Northeim Division.

MORRIS ROCCIA, ^

Plaintiff,

vs.

BLACK DIAMOND COAL MINING-

COMPANY.
Defendant.

Bill of Exceptions.

Be it remembered, that on the 19th day of February,

1901, this cause coming on regularly for trial, the plain-
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tiff appearing in person and by attorney, Governor Teats,

and the defendant appearing by its attorneys, Struve,'

Allen, Hughes and lilcMicken, the following proceedings

were had and done, to wit:

MOERIS ROCCIA, the plaintiff, after being duly sworn

testified:

That he is the plaintiff in this cause. That he was 29

years of age at the time of the accident. That he is a

coal miner by occupation and resides at Black Diamond,

Washington. That he has been working in coal mines

for several years last past, and for about four years

prior to the accident he was working in the mine at

different work and for the last two years he was what is

called a timberman. That is to say, he worked for the

company putting in timbers in the working places in the

mine as it is mined out by the miners in the breasts,

chutes and gang-Avays. He was what was called a boss'

timberman: Had charge of from one toi four men doing

the timbering work. That he was under the immediate

supervision of the mine foreman who was, during the

time he was working in the mine, D. B. Davis. That

Davis would tell him where to timber each morning be-

fore going to work, and if any emergency occurred re-

quiring timbering in other places, Mr. Davis would send

orders for him to work, or change his place of work.

Upon cross-examination witness stated, as follows:

"So you have been mining since July, 1894? Yes, sir,

the second of July. Now, Mr. Roccia, you were the head
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timberman there? Yes, sir. And the other men that

went along with you did what you told them to do? Yes,

sir. Did you put any timbers here in the air course at the

a]>[»er part of breasts 23, 25 and 27? Yes, I put some

timbers there. You put in all the timbers there, didn't

you? Yes. You did the work there of putting in the

timbers? Well, I put some timbers there—I did not put

them Tery close—I did not have time to put them in

close, or I did not have time to put in enough timbers

there. How did you put the timbers in? How far out

from the air course did you put the timbers in—ten or

twenty feet, didn't you? Sometimes ten feet and some-

times fifteen fe« t and sometimes twenty, and down to

the cross-cuts. And you kept putting it down as far as

you thought it needed to be put down? Yes, How close

would be the timbers in there? As close as we could

—

snrnetijnes three or four feet from one timber to another.

And then sometimes it would only be a couple of feet?

Sometimes, yes, sir. And you always aimed to put in as

m.uch timber as you thought it needed to hold the roof

—

that was the way you put it in there? Yes. When did

you put the timber in, in here in 23, 25 and 27, how long

before the accident? Well, I put them there—of course

I worked about twenty shifts steady-, in that same place,

in those three chutes, but before that I was working there

and then he changed me—he changed me—he sent me

working seme other place. When you put the timber in

25, you put it in the air^^ay and then how far down in

25 did you put it? Twenty-five feet? Sometimes more."
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That the mine was operated on what is called the

breast system. That is, after the gangway is driven,

breasts in the mine were driven up through the coal at

a width of about 28 feet and then timbered so as to pro-

tect the roof from caving in. The greatest amount of tim-

bering required was along the cross-cuts and p;ang\\'ays

and air passages where the working men must go and

travel to and from their work, and in through the mine.

That the timber used was of the dimensions of about 6

inches in diameter except along the gangways which was

of a larger dimension, requiring from ten to eleven inches

in diameter.

That at the time of the accident they were mining on

what is called the sixth level, which is in mine No. 14 and

they were mining in breast No. 28, and there was timber-

ing to be done in breast 25-7-8 That breast 28

was next to and parallel with a fault in the coal vein.

That when they began to drive breast 25 they noticed

the roof was not as safe as in the breasts further away

from tffe fault, and that the men were required to timber

closer up to the working place of the mine as they pro-

ceeded with their work up the breast. That breasts

27 and 28 were of the same character.

"The breasts are thirty feet wide and the pillars be-

tween the breasts supporting the roof of the mine, are

about twenty or twenty-five feet wide."

On cross-examination witness stated:

"(As to quantity of timber used). Just as you thought

it would be necessary to make it strong? Yes. And you
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did that, you think, down as far as the airway here, the

cross-cut in 25? I don't understand you. You kept

putting timber in all the way down as far as the cross-

cut in 25? Yes. Now, in 27, did you do that the

same way too? Yes, I timbered down there too. When

you got your timber, where did you get it? Through

that chute. (Showing). And it would be given to you

there and then you would carry out and put it in those

places, and the men you had working with you? Yes,

the timber came from there, from the gangway in the

cars. And they would bring it on the cars and pile it

there for you? Yes. How far was it from the place

where the timber was piled to the place where these

breasts were, about how far would you say? ^Tell it was

quite a distance to 28. Those breasts here are thirty

feet wide? They are thirty feet wide. These are about

twenty or twenty-five feet wide, these pillars? Yes, sir.

Now in going and coming to your work, did you pass

along this way every day? Yes. And you were passing

in and out all the time? Yes. To get your timber? Yes.

And going to your work? Yes. Now, you say on the day

the accident happened, you were at work here in 28?

Yes, in 28. And in there between those two red

marks (showing) ? Yes, right there. And when you went

down on the morning of the 28th, you had a man with

you? Yes. And he worked under you? Yes. Were you

both working for the company? We always had men

—

thev gave the orders to me and so I told the other men.
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'And jou had been working as a head man for something

over two years? Yes."

That when he first noticed the weakness in the roof he

told the foreman Davis of the fact, and that for abont

two weeks before the accident he noticed the weakness

of the roof and the tendency of the same to cave and told

the foreman a^out it. That the foreman told him to ^o

on and do the best he could. That he went to his work

at 7 o'clock in the morning and quit at 6.

That in breasts 27 and 28 there was what is called

rolls which were upheavals of the earth, and sometimes

would almost pinch out the coal. In all such places the

roof is particularly bad. That on the morning of the 21st.

day of February, 1899, he went to his woridng place to

timber breast 28 with a man by the name of George

Cline. That the noise from the tendency to cave was

more than usual. That he talked with Cline about the

danger and then about 8 o'clock went up on to the fifth

level to see the foreman and to tell him about the ten-

dency of the place to cave. That he met Davis on the

fifth level and told him that there was danger of squeez-

ing and that he could not protect the roof with the men

and timbers he had. That he needed more timbers in

order to protect the roof from caving and to make the

place reasonably safe.

Upon cross-examination witness stated:

"How long were you gone when you left the men down
tbere in 28 until you came back to the man you left
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in 28? Well, I was about ten or fifteen minutes. Did

you leave him at work there? No, sir. Did you leave

him down there? Yes. He stayed there while you were

gone? Yes, he said, 'I will wait here for you until you come

back' and I said 'All right, I will come back as soon

as I find the boss.' And you went out and left him

there? Yes. A Mr. Davis? Yes. And when you saw

the boss that was a Mr. Davis? Yes. D. B. Davis?

Yes. Where you saw the boss, where was it you met him?

Right in the mouth of the chute. And the place where

you got the timber? Yes; I came up from this chute

and I met the foreman right there (showing). Didn't

you tell him you wanted some more—^wanted a man to

help you down in 28? Yes, I told him there was a

squeeze there. Down in 28? I was afraid to work

there I told him. That was down in 28 where you told

him the squeeze was? All the way, all here. Didn't

you tell him it was down in 28 where this squeeze was,

just as you said in your direct examination? The

pit-boss asked me whose place it was. Didn't you tell

him you were working down in 28 and you wanted a

man there because it was squeezing down in 28? Yes.

That is what you told him? I told him it was squeezing

all over. Did you tell him that? Yes. Did you tell

him there was a squeeze in 28 and you wanted a man to

help you there? Yes. Didn't you, when you came back,

didn't he tell you to get Mr. Davis, and didn't you get Mr.

Davis and take him down to 28? Yes, I did. And that

was the place where the squeeze was and where the
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trouble was and that was where you took Mr. Davis?

That was the order of the pit-boss. I say, this old man
Davis, you took him down in 28? Yes, the pit-boss told

me to take him down there. Did you ask to have him

go down and help you in 28? Yes. And when you came

back you took him down in 28? Yes. Along down

where you left the man (showing)? Now, you say after

that how long were you up there with Mr. Davis? Not

very long. And when you came back you took the old

man Davis and went to where you left the man in 28?

Yes."

That the said Davis then promised him that he would

send him more men and more timbers so as to protect

the roof from caving, and that for him to go back to

his work and he would send him more men and more

timbers, and to have old man Davis help him timber, who

was mining in breast 28. That he had intended to leave

the mine if there were not more men and more timbers

furnished him. That he went to his work relying upon

the promise of the foreman to send him more men and

more timbers so as to properly timber the roof and the

mine so as to make it reasonablj' safe. That upon this

promise of the foreman being made, he v^-ent back to his

working-place and had old Davis come and help him

timber, and he took Davis and they proceeded to timber

until about fifteen minutes past 10, when an explosion

occurred injuring him.

That after he returned to work he did not see foreman

Davis any more. That the gas tester, Wojeck, came down
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through the mine one-half or three-quarters of an hour

before the accident and said nothing to him except bid

him the day. That he wanted to leave all the time but

relied on Dayis sending more men and more timbers so as

to make the place safe. No men were sent to him except

old man Davis from the time Foreman Davis promised

him.

That he and the rest of the men worked with open

lamps. That the safeties were locked up and under the

charges of the fire-boss. That he knew nothing about the

men leaving the mine the night before, and knew nothing

of the caves, if any occurred before the accident to him

at about 10.15 o'clock on the 21st day of February.

Upon cross-examination witness stated:

"Did you see the fire-lx)ss come in there afterwards

(after seeing Foreman Davis)? Yes. How long after that

was it? After I started to work you mean? Yes, when

you took old man Davis down there. Well, I can't re-

member exactly, but from fifteen to tw^enty-five minutes.

It might have been a half an hour or somewhere along

there—you are just guessing at the time? I could not

remember exactly—this is a year ago now. You are just

giving your impression of the time? The best I can.

Was he going in, or did he go in through the upper

air-way in breast 6 and pass down along through breast

28 where you were at work and come down to the lower

gangway—was he coming in that way on breast 6? Yes;

I saw him when he came down there (showing), I did not

see him up there (showing). And you said, 'Hello Frank'
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to liim? i'es. And that was about all that was said?

That was all I said and he said 'Hello Morris' and 1 said

'Hello Frank.' Did jou have an open light at that time?

Yeis. I)id he have an open light at that time ? Yes. And

he had come down fr-om around this way (showing)? Yes;

he had an open light and he had a safety lamp in his

hand, but the safety lamp was out. And did the man
who was working with you have an open light? Yes.

Did old man Davis have an open light? Yes. How long

did old man Davis work there? A long time. I mean that

day; had he been working there up to the time you called

him away? Yes. 2\ow, Mr. Koccia, there were safety

lamps in the mine, were there not? Yes, there was some

safety lamps. There was plenty of safety lamps there?

Yes. And any man who wanted a safety lamp could go

and get it? Yes. Could you have gone and got it the

same as any one of them if you wanted to? The boss

had to give the orders to get them. They were all there for

you to go and get? AVhen the pit-boss tell me to go and get

a safety, I would go and get it right away. You could

get them any time you wanted them or any man could;

there was plenty there? He did not tell me to go and

get a safety. You could get it? Yes, sir. Did not the

men when they worked down in the breasts take a safety

lamp with them and sometimes use it and then hang it

up and work with an open lamp? The miners did. And

the miners when they went in here at work they would

have a safety lamp with tbem? Yes, up in the face of

the breast. They would have a safety lamp with them
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when they were working around and if they wanted to

use it they would use it, and if they did not, they wHJuld

hang it up nearby? Yes. And that was the way that any

man could do that wanted to? Every breast has got one,

but they don't give one for us. You have been there for

four years and you never wanted any, did you, in the

mine? Yes, for four years. And you never wanted any

did you? (Mr. TEATS.) We object to this question;

this is in the line of their defense of contributory negli-

gence, but they have not pleaded any. (The COURT.) It

is a part of the res gestae and it is necessary to permit

this cross-examination and I will overrule the objection.

(Mr. ALLEX.) Did you ever use a safety lamp when you

were working in the mines for the four years you were

there? Well, we used it a couple of times—I remember up

to the fourth level when they were closing some old chute

there and the boss tell me to use it at that time; he

said, 'You better get a safety lamp,' and so all the timber-

men were told the same. But you never used a safety

lamp down here in the sixth level? Xo, sir. You say

you never used a safety lamp but twice and that was

up on the fourth level? Yes; when we were closing up

some old chute there. And that was why you used it? Yes.

Now Mr. Roccia, these pillars, such as are marked on

the map, are left all the way between every breast? Yes.

All the way from the electric slope up to breast Xo. 28?

Yes. X"ow, after you took the coal out of the different

breasts you do not try to keep the breasts up, do you

—

the roof of the mine up away from the gangway and the
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air passages—tliat was all you aimed, to support the roof

for? That was the pit-bosses' duty—I did what the pit-

boss told me. They would let it cave here after they

took the coal out and nobody cared about that? I

don't know anj-thing about that. Don't you know that

that roof would keep dropping and falling in through

those different breasts away from the gangways and the

airways, isn't that true? Well, I don't know; you see

my duty was to do what the pit-boss told me. Aftei' you

got down away from the airway down here to the cross-

cut, then you do not pay much attention to the rest of

the roof of the mine, do you? I do not have time to

pay any attention, I say, nobody did, after the mine is

worked out, and after they mine it, they don't care

whether it falls in or not, do they? (Mr. TE'ATS.) We
object to that as not proper cross-examination. Of course,

when the breast is finished, we close it up. (Mr. ALLEN.)

When a breast is finished then there is no need of keeping

the roof up? After closing the top—'but they didn't close

it at that time. If you keep it closed in the airway then

there is no need to keep it closed anywhere they have

mined out the different breasts, is there? Xo, sir. No-

body pays any attention to that? No, sir. And they let

it fall down if it wants to—and that is the way they

always do in mining? Yes. And you knew they did that

too? Yes. You knew that was the way theA' mined

there? Yes. Now, did the roof of 28 fall in? Well, there

was some pieces fell in. A very small piece? There was

some good sized pieces. Is not the roof standing there in
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28 to-day? I believe 28 has caved in now—they drove

another chute inside there (showing). Was not the roof

of 28 standing when you were out there? Yes. So none

of the roof of 28 had fallen down at the time of the

explosion had it? Some small pieces fell down. They

were small pieces? They were small pieces. But the

roof did not cave in at all; it was small pieces? Some

pieces. So that, where you took the men to work there

was no cave there, but the cave in was back at 25? Yes.

At 27 and along there? Yes."

Also from redirect examination of said witness, as fol-

lows:

(Mr. TEATS.) "I say, can you tell the exact words/

which you said to Mr. Davis when you met him on the

fifth level? Yes, I can tell exactly. I told him—I went

out to the chute and I saw the light in the gangway and

that was D. B., and I said, 'Hello is that you Davis,' and

he said -Yes,' and he said, 'What is the matter, Morris?'

and I told him—I came to the gangway and stood there

and talked to him and I told him, 'This place is danger-

ous, you had better come down and see it.' 'Is that

so?' he said to me, and I said 'Yes,' and he said, 'The

best way I can do I will go back and get some more

men,' he said; he didn't say one or two or three or four

—

he said 'some more men'—that was what he said. And

before I came away he told me to take old man Davis

down and so I did and I went back to work and took the

old man down there and we started to work there; and if
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the explosion came up ten minutes after there wiould have

been seven or eight men killed there. (Mr. ALLEN.) I

object to that."

That in the explosion his hands and face were so burnt

that his fingers are off except the stubs on both hands,

his ears off and he was at home and in the hospital

for over three mouths. That they had to graft the skin

on his face taking it from his arms. That he incurred

about .f250 exi^enses for hospital and doctor bills.

That he earned about .^750 a year at his trade, but that

he cannot work at his trade any longer.

That during the time he was at work there was no

inspection of the mine made on the morning of the 21st

by Foreman Davis.

Witness states that he believes that bj^ proper timber-

ing, which required more men and more timbers, that

the mine could have been made safe, and that was why

he requested more men and more timbers in order to make

the place safe, but that it was impossible for him to do so

with the men and timbers he had at his disposal. That he

supposed that it would be safe for him to go to work in

the mine after the promise was made .until more men

and more timbers would be furnished him, and it would

be safe to work there without more men and more timbers

in order to properly secure the roof from ca^dng.

GEORGE CLINE, produced on the part of theplaintiff

after being duly sworn, testified:
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That he was a coal miner by trade. That he worked

at timber-work with the plaintiff, Morris Roccia, at the

time of the accident on the 21st day of February, 1899.

That on the morning of the accident he was working

with Eoccia in breast 28 timbering. That he had tim-

bered there some time and that there was more tendency

of the roof to cave in breast 25-7-8 than in other breasts.

That on the morning of the accident there were sounds

which indicated caving or weakness of the roof. A sort

of moaning sound. And that the roof required more tim-

ber than ordinary. That he and Koccia talked over the

matter, and thought they ought to have more men and

more timbers. That Eoccia went away and soon came

back and put old man Davis, who was mining in the breast

to work timbering a short distance up the breast from

where he and Eoccia were timbering. That they were

afraid of a cave in breast 25-7-8. That the fire-boss came

down the chute some one half or three quarter of an

hour before the accident but said nothing, and that there

were no other persons besides old man Davis, himself

and Eoccia in that portion of the mine that morning up

to the time of the accident except the fire-boiss. That about

a quarter past ten there was a great explosion which

killed old man Davis and burned himself and Eoccia

severely. That after Eoccia came back he said that the

foreman promised to send more men and more timbers

so they could properly timber the roof of the mine.
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HARRY GWYN, a witness produced on the part of the

plaintiff after being sworn, testified: That he was a coal

miner by trade. Had worked in No. 14 Mine for about

twelve years. That the night before the accident he was

at work in breast 28, mining coal. That he had worked

there for some time and during the time he was working

there was a tendency of the roof to cave. That on the

night before the accident, commenced working at 11

o'clock P. M. and noticed the tendency to cave and became

afraid of the mine caving and went out. That he told

nobody of his actions.

Upon cross-examination witness stated:

"Were you up in there working? Yes. Opposite the

end of breast 28? Yes, driving through the pillai' into

the fifth level. And about what time of night were you

there? I was up there about a quarter i)ast or half past

eleven—we started from the top about ten minutes to

eleven. And how near was there anj'bod}' to you when you

were there alone? About a quarter of a mile. That was

the reason you went away? Yes. (Mr. TEATS.) You

were afraid of caves? Yes, I was afraid of the Avinds

from the cave. And it was too dangerous there for a man

to stay there alone? I thought, being that I was there alone

and it would cave, that the wind from the cave might

lift me or strike me up against the coal."

ANDREW FIRPO, a witness produced on the part of

the plaintiff, after being duly sworn, testified: That he

is a coal miner by trade. Was on the day before the
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accident bucking coal down the chutes in breast 28. That

he went to work on the 7 o'clock shift and he was alone,

and the noise from the actions or the tendency of the roof

to cave was so great that he became scared and went to

the west side to work bucking coal there.

Upon cross-examination witness stated:

"What time did you go to work? Seven o'clock in the

evening. How long did he work there? He worked there

from seven to nine and then he went away from 2S. Ask

him if he heard any caves or squeezes? He said that

place scared him' so he went away—he said the whole

place was squeezing and scared him so he left the place.

(Mr. ALLEN.) Where was he at work? He says he left

28. (Mr. TEATS.) Was he working in 28 from seven until

nine o'clock? He said he didn't work any that night—he

went there and he went away again—he didn't have any

partner."

FE.AXK MELALGIA, a witness produced on the part

of the plaintiff, testified that he was a timber packer in

the defendant's mine at the time of the accident. That

he was packing timber to breast 28 along the airway

which is at the top of the sixth level. That he and his

partner, Callero, were packing together; had packed three

trips from breast 23 to 28 and was making their fourth

trip which was at about 8:30 o'clock, they proceeded along

the airway at the top of the sixth level and when he

reached about breast 25 a little explosion of gas occurred.

(In testimony of Frank Menalgia, after the words "about

breast 25" in the eighth line of his testimony, strike out
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the words "A small cave occurred in breast 25 and a

volume of gas was blown on to bis lamp and exploded,

burning him slightly" and in lieu thereof insert, "He

didn't hear any cave but just felt a little air on his face.

If explosion blew his light out it was only a little bit of an

explosion that he relighted his lamp when he reached

breast 17.")

That he and John Callero went back and up to the 6th

level where they met the mine foreman, D. B. Davis, and

told him of the accident. That Davis then took him out

to the electric slope and ordered John Callero to go back

and go to timbering in 23. That after he had went to the

electric slope, D. B. Davis put oil on his hands and face

and then he went up out of the mine.

JOHN CALLERO, a witness produced on the part of

the plaintiff, after being sworn, testified: That he was a

timber packer at the time of the accident and for several

days before in the defendant's mine. That he was at

work on the east side of the electric slope the day before

the accident, and on the day of the accident went to pack

timbers with Frank Menaigia from breast 23 to breast 28

in the air-course at the top of the sixth level. That he

saw Morris Roccia go out of the Gth level and up to the

fifth level at about 8 o'clock and come back again into the

sixth level. That he and Frank Menaigia went to pack

timbers to breast 28 at 7 A. M., and had made three

trips and was making their fourth trip, which was at about

8:30 A. M. And when Frank Menaigia got opposite breast
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25, and he was back of Frank Menalgia about 50 feet, a

little explosion of gas occurred, caused by contact with the

lamp of Frank Menalgia, burning him slightly. That he

was scared and did not go back into breast 28 and went

out with Frank Menalgia to the fifth level where they saw

the mine foreman, and the mine foreman took Frank

Menalgia out to the electric slope and ordered him to go

back to work in breast 23 and timber with Thomas and

Kale, two other timbermen. That he was there timbering

when the big explosion occurred. That the time between

the explosions he thought to be about fifteen minutes.

That afterguards the witness was recalled and wished to

make a statement as to the time between the first explo-

sion and the big explosion. And after being allowed to

do so by the Court,, stated that the time was at least

three-quarters of an hour. That he had worked in breast

23 for some time, but he was mistaken when he said it

was only fifteen minutes. That it was at least three-

quarters of an hour he judged from the amount of work

he done between the little explosion when Frank Men-

algia got burned and the big one when Morris Eoccia got

burned and Davis got killed and George Kline burned.

E. C. HAYBEy, a witness produced on the part of the

plaintiff, after being sworn, testified: That he is a coal

miner by trade, and that at the time of the accident to

iforris Roccia and for several days before he was working

in the mine in the Gth level driving the gangway and

tunnels into the fault. Trying to relocate the lost vein
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or fault. That he studies mines and mining and is well

aicquainted with gas and how to detect it and how to

manipulate it. That he is acquainted with the geological

lay of the land around No, 14 mine. Is acquainted with

faults, rolls and wrinkles. With timbers and ventilations

and with the method of mining. When near a fault and

when away from faults. That he has mimed in this state

about fourteen years, and has mined coal near faults and

away from faults. Has timbered, and has had charge of

the ventilation of mines. That he understands the coal

formation in and around Black Diamond in what is called

the McKay Basin. That breast 28 in the 6th level was up

near a complete fault, where the vein of coal had been

suddenly stopped due to the geological changes of the

coal "vein after its formation. And that there were wrin-

kles or synclines in the vein which was a sinking of the

vein of coal with the edges up. The effect of the syncline

is to break up the ground and the coal, so that in mining

it is more dangerous than otherwise. He had visited

breasts 25-7-8 and there were rolls in the breasts which

are upheavals of earth and they extend up into the coal

and in such places as that the roof is more shaky than

at other places.

That the red marks on plaintilPf's identification No. 1

indicated the rolls in the mine. That he was at work

in the rock formation which was a fault, at the time of

the accident. That the rock formation commences al-

most immediately to the right of breast 28.

That the morning of the accident he noticed the pres-

ence of gas in the air at his working place in two ways.
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He first noticed it by the extreme heat which the pres-

ence of gas in small quantities produced in the air.

That gas in order to explode must be at least one part

of gas to five of air, and when its reaches its highest parts

of explosion it is about one part of gas to nine of air,

and then he went to the fire-boss about eight o'clock and

got a safety lamp tested at his working place and at the

mouth of the air-box and found that there was gas in

the air. That he told the fire-boss of this about 9 o'clock

or a quarter past nine, and he had the fire-boss put up

more air-boxes so he could get more ventilation out to

the face of his working place. That he then proceeded

to work with the safety lamp, blowing out his open

lamps or holding them close to the floor so they would

not ignite the gas coming from the air current. That

Wojack the fire-boss furnished him the safety with which

to work between 9 and 9:30 o'clock. That about 10:15

the great explosion occurred and he ran out of the mine.

That afterward he helped to rescue the body of old man
Davis and was down into the place where the explosion

occurred and in breast 25. That he found a large cave

had occurred in breast 25 and that nearly all of breast

28 had caved in, when he was there which was several

days, after the accident.

That the common experience of miners and the oper-

ators of mines would show that when operating a mine

near a fault that the rolls and wrinkles as the sixth

level showed near the place of the accident that the

system should be changed from the breast to the chute

system. That is, instead of mining the coal by driving
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breasts up into vein twenty-five or thirty feet wide, it

should be mined by driving chutes four or five feet wide

and pulling the pillars. That the common experience

of all operators of mines show that to be necessary.

EGBERT YOUNG, a witness for plaintiff, testified:

That he is 52 years old; his business, mining engineer;

has followed that business for thirty years and for ten

years in the State of Washington; that he is more or less

acquainted with the formation of coal in this State and

to a certain extent with the formation of coal in the Mc-

Kay Basin.

A fault is a break in the strata. It is caused by the

upheaval or something disturbing formation and are

generally formed after the formation of the coal. From

Exhibit "A" at the bottom of breast 28 is marked "fault."

It was caused evidently by a synclinal which is a roll

in the strata. Here the witness took a book and bent

the same demonstrating the bend in the strata, and said,

"This is a synclinal, and this is a fault in the forma-

tion, right there at the bottom of the synclinal according

TO the way that looks on the map. The curve in gang-

way No. 5 would show that that was a synclinal in there

—the way that gangway turns around. It is actually a

wrinkle in the formation here and that would tend to

break the formation and make it less homogeneous than

it would be if it was lying in the flat form—it was broken

up in this form, the same as you would take a piece of

wood or anything else. I should think that near a fault
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the coal would be more or less broken and not so homo-

geneous or strong as upon the other plane or level.

That, of course, depends upon the extent of the fault.

A roll in a coal mine is an upheaval of the floor—a rolling

of the floor—and does not affect the roof to a very great

extent. The change of the conditions of the coal at a

fault or near a fault in the synclinal would not have

a gTeat deal of effect upon the gas in the veins. The

coal veins m.ay be more gaseous near a fault, unless

possibly the strata is open and any gas comes out of the

strata; it would relieve itself easier near a fault than

it would in the solid formation. If there would be two

veins of coal and the places located near a fault on a

synclinal the strata would not be so homogeneous and

the gas would be apt to relieve itself easier at that point

on that account.

The gas accumulates more in the formation. Whether

or not there would be likely to find gas at such a place

would depend upon the conditions. They may find gas

on account of the broken strata. If there is gas exist-

ing there there it will certainly come out from the

strata.

I should think the safe system of working coal veins

near a fault, as demonstrated by Exhibit "A" would

be to leave sufficient coal to support the strata if the con-

ditions were altering; if you observe that the conditions

were altering or that the superincumbent strata was be-

coming broken or tender in any way, you would either

timber better or leave more coal to support it. A break
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thirty feet wide would be a reasonably safe system if it

was well enough supported. It would require more

timbers. If the facts would show that in driving breasts

25, 27 and 28, and if two or three weeks before a certain

time they showed signs of squeezing and caving, and as

the mining progresses up into the vein of coal for a

distance of three hundred feet the signs of caves and

squeezes become greater until within two days of a cer-

tain time when the indications of squeezing and caves

were greater, and then at a certain time, we will say

the 21st of February, the miners working at night left

because of the indications of squeezing, and there was

found to be in the air current gas coming from breasts

25, 7 and 8 or thereabouts; I should think there would be

a great deal of care exercised in that case. With those

conditions surrounding and a person while going along

breast 25 and opposite the top of the breast a cave oc-

curred and a small explosion occun'ed burning him, and

the mine foreman had full notice of the explosion, I

should think that he ought to either withdraw the men

from that or provide sufficient assistance to protect the

men working in that particular part of the mine—

I

should think that ought to be done at once. When one

cave occurs in a breast thirty feet wide, another cave is

likely to occur almost immediately. That is one of the

possibilities in a eoal mine.

From the fault marked on Exhibit "A," I should think

from the exhibit that the fault at the end of gangway

No. 5 was apparently similar to the fault in gangway

No. 6. If it was too dangerous to operate gangway No.
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5 on account of the cave to further operate I think that

should have a bearing upon the matter of operation in

the 6th level when they reached the same fault. If the

operation of the 5th level near the fault had to be stop-

ped on account of the crushed condition of the rock and

coal formation, with that knowledge on the part of the

foreman and with the further knowledge as to the con-

ditions and indications of squeezes in breasts 25, 7 and

8, that should have a bearing upon the foreman's duty

as to the dangers to the operators in that place.

The object of timbering is to support the roof and

to prevent a good roof from becoming bad in some cases.

On the cross-examination by Mr. Allen, witness testi-

fied:

That if the mine had above it a formation of argil-

laceous shale as a roof, say twelve feet thick, whether

or not it is a good roof would depend upon its homogen-

ity—it might be jointed. If it was not jointed such

would indicate a good roof. It would be an excellent

roof if it was not jointed. When beneath the surface of

the earth without actual demonstration we are left

largely to conjecture and scientific inference. We got

to use our own judgment to the best of our ability in

the case. There are great varieties of judgment among

educated scientific men, and they are constantly revis-

ing their judgments and views according to the history

of the progress of geology, and the rules that were re-

lied upon and short time ago in some cases are discarded

or greatly modified in the light of experience, and large

developments of experiments, and as conditions change.
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Now suppose this floor should constitute a coal forma-

tion, and that it were moved in against the wall of the

building and come to a sharp cutoif and you were to run

against a formation of rock and go out in that rock

three or four hundred feet or more and still have sand-

stone rock, or whatever the rock is, without coal and

you would bore up and down into it and find nothing

but rock, if the coal was cut off, there would be a fault.

Whether there is coal above or below I do not know

whether it would be conjecture. If the coal is cut off

by a fault it is thrown up or thrown down. You ought

to be able to tell from the nature of the rock whether

it is thrown up or down. If a man knows the forma-

tion thoroughly he should be able to tell at once whether

the coal was above or below. If he has gone above forty

or fifty feet and found nothing, he may not have gone

far enough. It is not a matter of conjecture as to how

far above or how far below it is, a man can tell with

approximate definiteness from the strata. If you should

run out against the rock whioh is indicated by the red

line on the exhibit, and follow the gangway out five

hundred feet or 1,000 feet or so, and find nothing, it

would indicate that there was no coal there—it might be

either above or below. If you went a reasonable dis-

tance above or below and found no coal I should thirds

the coal had disappeared. You ought to be able to tell,

as I said already, by the roof you are running into, it

ought not to be a matter of guess.

In experimenting and boring for coal, if you should

find that condition of things, you would not expeet gas
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in the sandrock. Suppose there would be gas in the

mine, taMng the air passageway on the upper line, and

along in the upper part of breast 25, 27, 23, and 21 there

should be an explosion of gas or a puff of gas to put out

an open light, and the men should turn about and re-

light their lamp, an open lamp and continue to use it,

whether or not it would indicate the presence of gas in

any dangerous quantity would depend upon how the gas

was coming out; whether they just struck gas or whether

it was gas that was there as a general rule. If a man

was standing at the upper end of breast 27 and 25 and

running down the airway, and there should be enough

gas to cause his light to go out and burn his face per-

haps, and he turned around, and in practically the same

place, relit the lamp and continued to use it as an open

light, that would indicate the presence of gas— it might

be in dangerous quantities. It would indicate there had

not been very much gas at that particular moment. The

small explosion, of course, would indicate a small amount

of gas. The fact that men working and coming and

going along all the passages and along the gangways

daily in the mine with open lights would indicate the

absence of gas, and if that was the habitual order of

things it would indicate that the mine was free, very-

free, from gas.

If the inspector made his inspection for gas in the

morning at five o'clock, and his report was clean show-

ing no gas, that would be an indication that the mine

was free from gas, and if the men in the airways in the
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upper part of breast 23 to 28, between seven and nine

o'clock, or lialf past nine o'clock, the same men going

backwards and forwards six times through there with

open lamps would demonstrate that that region was safe

from gas, and in a safe condition as far as gas is con-

cerned.

The changes in the formation are, in my opinion, made

suddenly. That is the view generally expressed by

scientific men.

What would be proper timbers would depend entirely

upon the conditions existing at the time. I have never

been in this mine. Have been in several mines of the

State. A thirty-foot breast is a common usual breast,

and twenty and twenty-five foot pillars are common and

usual in such mines but that is regulated a good deal by

the conditions existing there. 1 do not know from ob-

servation anything of the roof of the Black Diamond

Mine, but I have seen pieces of the rock, and it would

be merely hypothetical any view which I would give

regarding it It would be safe and proper I should think

for the men to operate in the mine with the conditions a*

described before. It is more convenient for the men to

work Avith open lamps, and if the mine is safe, it is desir-

able; and more so than to use closed lamps if there is not

the presence of gas. It is the duty of any intelligent man

who is working in the mine, if he sees or feels any pre-

monition of sudden danger to either get up and go out of

the mine himself or report it. He should not wait for

anyone to tell him. He should report the cause that

he sees for ffoins: out.
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A synclinal dip is a subsidence—a roll or a hollow.

It is greater or less; it is practically a wrinkle, and some-

times they are of great extent, and sometimes narrow.

If of small extent, it would not affect the roof so much.

1 should think in a similar case like this that the roof

is evidently broken through. If in the roof of the mine,

there was a roll, a deflection, it would not indicate any

weakness to any great extent. The formation of stone

of the kind is elastic and it gives and takes more or less.

It may be just as strong in that condition, and it may

be almost as strong in that condition as if it were per-

fectly smooth.

On redirect examination by Mr. Teats, the witness

testified:

Pure gas as it comes out of the coal will not explode.

It wants a mixture of oxygen—a mixture of common air.

The first explosive point of mixture is about, two and

one-half per cent, or so. It will not explode very easily

at that point, perhaps three per cent. But the most ex-

plosive point is when the mixture is one of gas to nine

of air. To cause a very large explosion, it woud require

a great deal of gas. An area of 30x300x6 would be a

large quantity of gas. When the mixture is diluted to

the extent of one of gas to thirteen of air, it reaches the

point of nonexplosion, and it could be indicated by an

open lamp. It draws the flame up or the flame jumps

up. If the flame simply jumps up there is little gas.

If an explosion occurs, of course there is more gas.

Conditions in a mine change. The judgment of the

mine foreman must be formed accordins to chansed
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conditions in tlie mine so that if be finds the danger

there, it is his duty always to take the safe side as to

life and limb. The air current naturally takes away the

gas, if there is any gas, as it travels with the air. If the

fire-boss goes through his working place in the morning

and finds no gas, and about half past eight or nine he

is told there is gas issuing from the particular workings,

the fact that he found no gas in the morning would not

relieve him of the care and duty at the time of the dis-

covery of the gas. If the roof of breast 25, 7 and 8

showed much signs of squeezing and caving, it would

show that the elastic point had been overcome and it

had become more or less nonhomogeneous.

On recross-examination by Mr. Allen the witness tes-

tified: I

The rapidity of the dilution of gas depends upon the

volume. The velocity of the air will help it also. It

is almost instantaneous. If the gas is in a hollow place

in the roof, it will stay there, but when the currents

come altogether the dilution takes place instanter. I

do not know whether it is easier to theorize as to what

another man should do under given circumstances than

under the same circumstances to act himself. A man

has got to use his own judgment. In many cases it is

easier to stand off and by theory tell what a man should

do, than to act under the concrete circumstances him-

self. If I were in a mine, and had gone to a miner who

had worked twenty or forty or fifty years who claimed

to be experienced in and about the mine, and found him,

we will say, down in the rock work marked by the red
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lines in tlie exhibit, and went to him in the mine that

had been inspected that morning before the men went

into it, and found to be free from gas, a mine, in which

up to the time I went to him, men were coming and going

through the passageways with open lights, and I with

an open light every day down through the airway and

the passageways, say in the upper parts of those

breasts indicated, and down through 28 and came to

him with my open light, between nine and ten o'clock

in the morning, and found him there working with an

open light, I would, if the man was in that position that

he had been working in there and had been noticing for

an hour or two, more or less, gas and testing it with his

open light, and still had his light there and I came

down from the higher places, say from 150 to 200 feet

higher than he was, down through a passageway to him,

1 would think there was iminent danger; and if the man

was anxious about it I should think there was some dan-

ger; and if the gas was increasing it would indicate sud-

den danger, or sudden explosion, or a sudden accumula-

tion of gas. It would have to be increasing very largely

and I should think he would be in danger and if he

discovered the gas coming and he thought there was

danger there, I should think that there was iminent

danger; and if he was working with an open lamp, and

found gas coming, then I should think it was time for

him to put out his lamp. I do not think it would indi-

cate a sudden explosion but if there was caving, say in

breast 25, 7 and 8, and the mine was evidently squeezing
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and the gas should begin +0 come very suddenly I should

thint it would be time to take some action for the safe-

ty of the men.

D. B. DAVIS, a witness for plaintiff stated:

''That he lived at Black Diamond for about fifteen

years; that he was foreman at the mine and was at the

time of the accident and had been for three or four years

prior thereto, and had still earlier been working in the

mine in other capacities. That he was foreman a part of

the time when mining on the fifth level was abandoned;

that working the mine on this fifth level had been aban-

doned about three or four years and was abandoned be-

cause the pillars were mined out of the east gangway on

this east side; because there was no more coal there. We
did not run up against the fault there in the mining,

but the gangway did. Was the condition of the roof

there bad? No, sir."

Plaintiff rests.

MK. SYMIJS'GTO^Nl^ a witness produced on the part of

the defendant being first duly sworn testified on exam-

ination by Mr. Allen:

My occupation is mining engineer; have been such for

forty-five years; followed my profession in Scotland and

in the United States and during all that time in coal

mines in California and Washington of the United States.

I do the business, keep up the surveys, and do diamond

drilling for the defendant; do all their mining engineer-
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ing work but am not on the payroll nor in their regular

employment; have worked for the company thirteen

years; have been in the mines "very often; through every

breast, pillar and gangway in it; have had occasion to

examine it in detail in the course of my employment.

Mr. Morgan did the engineering work for suDnlying the

mine with air; am acfiuainted with the manner in which

the mine is supplied with air and the eimnlv ip; mnva. fiijin

five times more thnn the law renuires. The air is sup-

plied bv an exhaust centrifuTal fan. It is cnr»Tnifto i^tI

modern. I laid out the work of the different levels; made

the surveys, put it on record, and madp maps of it. T

know the manner in which the company operates this

mine. I have seen mnny othf^r mines orjernt^'d. ^h^ ven-

tilation of this mine is good. The roof is very good: the

timbering is abundant. It has the reputation of being as

good a mine as a man can work in. The roof is hard

sandy shale twelve feet thick. The breast thirty feet

wide is the usual width; we could make them wider only

it would not be handy. It is not the roof that prevents

that, that is as wide as they can conveniently work them

into one chute. That is the usual and standard width—if

there is a terder roof they make them smaller. I have

seen the manner in which this mine is timbered. Abun-

dance of timber all the time, both at the top of the mine

and below and every facility for having all the timber

that is needed and abundance of good timber is put

through the mines where it is required. It is there put

out. The upper part of the sixth level and down to chute
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number 28 is well timbered; it was standing; there in

[Nlovember when I made that survey. It was standing

there. It had been so up to the time of the accident and

was always so. The timbers were of good size—good as

anywhere; better a great deal than in California where

the timber is scarcer. There is abundance of timber

everywhere on the sixth level. I have been in the mines

hundreds of times. There is no gas there to trouble; it

is not a firey mine by any means. It is quite safe to work

with open lamps. The roof was good. The first indica-

tions they had of a big fault was when they struck it.

The breasts were up and had been working without Vy
slightest indications. I am speaking from my own knowl-

edge. I was there three weeks before the explosion

making my regular survey. The roof was good up to the

very The fault was quite unexpected there, and

there was no indications of it whatever until they got

there. I had seen the roof all along the passageway in

the upper part of the sixth level opposite 19, 21, 23,

27, and up to 28. The roof all along there was good.

There were no faults in that part of the mine. There

was what you call a roll which was not a break and

which simply means that it did not break, that instead

of being a fault it did not break, but whatever caused

it, it was strong enough to stand without breaking*, and

it gave a little roll, a little flexure, instead of breaking.

It is in that pitch. It is about a foot or sixteen inches of

slight gentle flexure. It didn't break the roof. It stood

that without breaking. It resisted the pressure and did
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not break, and it simply showed a slight flexure. It was

a most excellent roof. I particularly saw the timbers

along there in the upper part of 19, 17, 21, 23, 25, and

soon. I was there three weeks before the accident. The

breasts was not quite finished at that time 28

breast was perhaps fifty feet, thirty feet back, not quite

finished. The condition of the others were good. Oppo-

site 29 the gangway struck a fault indicated by a

red line on the map. I know very little about the fault.

I know we cannot get the coal on the other side of it.

We had driven five hundred feet and bored across the

strata at right angles both ways and failed to find the

coal, failed to get any—I wish to avail myself of the

theory there of the syncline and it is not there. I didn't

find any syncline there and we can't get it. If the syn-

cline was there as Bailey Willis, the United States geo-

logical surveyor says, we would get the coal dipping the

other way. I hoped we would but we didn't. We went

500 feet. We have possibly tested the strata 150 feet

vertically, above, and 150 feet below equivalent to that

—

a perpendicular of 300 feet. It had absolutely no effect

whatever on the roof of the mine back here in the sixth

level because sometimes the fault will give indications

of its approach by the strata being broken, but in this

case they come up, snap out there without any indica-

tions whatever, and the same in the fifth level. I have

had occasion to penetrate the formation above this mine

at different places. The rock varies a little. I find it

from 12, 15 or 18 feet thick. The rock is stratified; where
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there is a dislocation, of course there is a dip there but

the stratification is rocked between tlie two. When a

cave takes place, if there be any gas, it liberates it. If

there is no gas, as there is more or less in many places,

if a cave takes place, whatever is there is liberated hj the

rolls and the caving and dies away in a short while, and

all my experience I have had no trouble in the history

of this mine by the caving in of the roof and the liberation

of gas. This is the first time in No. 14, that I am aware of.

If a man should be using an open lamp and passing

along the airway at the time of these breasts Nos. 19,

21, 23 and 25 and along there, and the light should go

out suddenly or be put out by an explosion, what would

you call that if the conditions of affairs were such that

the man could turn around and light his lamp? He would

be an awful fool, if he thought there was any gas there.

The little flash would exhaust everything there. I would

not call that an explosion—a flash. It would not be

an indication of any dangerous accumulation of gas

—

just a flash. It would be proof if there was no accumula-

tion of gas very often. The ignition of a little flash of gas

so that he could with impunity relight his lamp immedi-

ately showed that there was no accumulation of gas

whatever—a kindling of it. The passageways or the

place where the air travels and the men go are pur-

posely left open and sealed below in order that any little

accumulation—is what they call ventilating the waste

—

in order that any little accumulation of gas would escape
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and go out. If it were stopped it would become a reser-

voir even a small amount—not a dangerous amount

would accumulate and come out and be dangerous. It is

purposely and intentionally left open and it is sealed

below. It is stopped with a brattice. It would be a

very difficult matter to put a brattice thirty feet wide,

and so they stop it at the narrow little passage below,

indicating the bulkheads. The stopping is done here in

these narrow places, they could not stop it uj) above and

that leaves it open for the gas to come into the main

passage. When the least cave took place, if it was

sealed up, and there would be an extra accumulation of

gas and it is purposely kept open, avowedly and inten-

tionally as a means of precaution. When a mine is mined

out it is desirable to let the caving take place in order

that the pillars may be drawn. When the roof caves

before they take the pillars out, the weight is off of them,

and they can draw the pillars with comparative safety.

On cross-examination by Mr. Teats, witness testified

as follows:

I measured the' air the summer before the accident,

several months before, the year before the accident I did

it occasionally. I did not know the amount of air passing

through on the morning of the 21st, and did not measure

it when I Avas there three weeks before the accident.

The air came down along No. 2 slope; then along No. 3

gangway: then around through the chute; through the

workings down to the men and then came out. The pur-
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pose was to reach the face of the working places, and

would go along to the face of the working places to the

gangway and then out, so that if there was any gas

coming out of No. 5, gangway or in the workings of

No. 5 slope, or any gas coming in here or int(» the air

course it would come around where the men were at

work and then go out. We considered that a safe sys-

tem. It would not be better and safer to have had the air

come down the electric slope and go to the face of the

workings and then up in breast 28 and go to the

working there and carry it in that way in order to have

the air and gas going uphill while going through the

working places. The company changed it that way. It is

that\yayiiow. Thereasonthey changed it was because they

cut No. 24 chute through and they got a direct course for

it. The 28 chute is through and it makes the gang-

way a little less smoky at present, but for safety it is six

of one and half a dozen of another. I heard that the men

objected to the air coming down through the workings

and then g.) out through the gangway. They objected to

that system, and the company conceded to their objec-

tions and changed the course of the air from up The

okciric s]uj)e to down the electric slope when they cat

No. 28 chute through, and not until then.

The fault marked on Exhibit ''A" at the bottom of the

slope is absolutely and certainly not the same fault at

the end of tiie third gangway. At the bottom of the slope

and the third gangway there was a five foot fault; it dis-
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located the coal to the extent of five feet, but the roof

did not become shaky and Bailey Willis is mistaken in

his geological statement that the company changed the

working on that account. I do not think he ever made

such a statement, if he did he was mistaken. (Here the

witness was shown a book entitled "Some Ooal Fields of

Puget Sound," by Bailey Willis, and the witness read

from page 420 as follows: "In the third level of the

Bilack Diamond Mine a gangway driven southeast

turned sharply to the southwest and so continued for

some distance on the fault under Lake Jones; it was at

last abandoned on account of the crushed condition of

the coal and rock.")

It is not claimed that said Bailey Willis was ever in

these mines. Witness continuing: I am positive that

that statement is not correct because I was there at

the time of the running of that gangway thirteen years

ago, and it was abandoned because there was no coal

there and they could not find the coal there. I did

not furnish Mr. Willis with that statement. He made a

guess—I don't know how he knew it. He did not know

it, but he formed a theory that there was a synclinal

axis there which we found to be absolutely incorrect.

The turn in the gangway does not indicate an anti-clinal.

It rather indicates the reverse, if anything. There is no

syncline there. If there was a bend there, we would have

to go around it that way. The fourth gangway stopped

at that point, and we commenced the fifth and went
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around there in order to follow the level in order to get

the level gangway. The coal is steeper, but at the face

of the gangway it rather indicates the opposite, if any-

thing. We could go in either one way or the other. As

a matter of fact, the danger differs as to the location,

but it makes no difference in the roof. It may De as good

where there is a bend or rolls as where it is straight, and

I know as a matter of fact that where there is a fault, and

especially one produced by a bend in the coal, that the

roof is more or less stretched. There is no bending of

the strata the same as the bending of the leaves of a

book in a gradual bend. There is no material difference

in the bend such as indicated by the slopes of that gang-

way without the slightest difference in the condition of

the roof. It is also—even where it is straight—it has

been tilted, as we call it, up to an angle of from twenty-

five to twenty-eight degrees without affecting the

strength of the stratification in any way. In a fault or

in a geological change it is made to tilt as we call it, and

then it changes in the general course of the vein too is

made, the change or bend is in the whole strata, the roof

and all; the coal and everything, the coal as a matter

of fact—the best coal that I have ever seen produced

from No. 14 mine was up in the face of No. 5 gangway.

It was in the biggest lumps; the best housekeeping coal

and the coal in better condition was from the fifth slope

where they got the fault. The coal was never in so good

condition. The pressure on the coal seemed to have

hardened it as in anthracite coal. If the pressure is not
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accompanied by a lateral squeezing it actually hardens

the coal and makes it stronger. As a matter of fact, the

first indication that they had of that fault on the sixth

level was when they struck it. They had no idea it was

caving until it was actually struck. I know it from ob-

servation. They drove the gangway ahead of the breasts.

When they struck the fault with the gangway I think

27 was being opened. I know that three weeks be-

fore 27 had been just finished. 28 was thirty or

forty feet from being finished and the fault had been

struck about 150 feet, that is, we were in the rock so far.

I do not know from my own knowledge where the face

of the workings in 25, 7 and 8 were when they struck

the fault. Indications for two or three weeks before a

large cave occurs would not indicate a weak roof. Where

the indications are greater than in other portions of the

mine, of caving, I do not think it is a necessary indica-

tion of a week roof. Then, if, for instance, two days

before the accident occurs the indications are very promi-

nent and the night before the accident, so much so, that

the men leave their working places, that would be indi-

cations of a caving roof, not a weakness, no sir—caving.

That always follows when the coal is worked out. I don't

think that any cave is necessarily a special indication

of weakness of roofs; all the breasts cave, and are in-

tended to cave. I know that a number of these breasts

have caved. I do not know whether 23 has caved

or not. If 23, 24 and 19 were perfectly sound and
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no signs of caving, and they liad been worked longer than

the others, and the signs of caving were in 25, 7 and

8, that would not show that the roof in 25, 7 and 8

was weaker than in 19, 21 and 23. 19, 21 and

23 had not been worked longer than the others. I do

not think that the caving i^ any sign of weakness of the

roof, I know that 28 had not caved in November

last. I was not in 28 when I was there at the mine

last week. The air-chute was carried down through

28. If an explosion occurs at the top of breast 25,

that would indicate that there is gas there. It would not

indicate that there was gas coming down out of breast

25, not somewhere in that vicinity, but it would indi-

cate that it was coming from just where it was lighted

—

from the roof. A man would be very foolish, if he had

any fears of accumulation of gas, to light his lamp fifty

or one hundred feet back through the air current from

where the explosion occurred. And if he lit his lamp

up at breast 19 or thereabouts, after the explosion in

25, and there was no explosion it would not show that

there was no further accumulation of gas in 25, 7

and 8. We didn't close the tops of the breasts because of

the caves that are liable to occur, but we wish to have

the gas to go out of there. We would rather have it out

of there than to have it stored in there if there was to

be any there. There is enough volume of air sweeping

past there—enough to dilute it and render it harmless.

I don't know anything about the particulars of this

explosion as I was not there."
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CHAELES WILLIAMS, a witness produced on the

part of the defendant, after being duly sworn, testified

that he had worked for the company ten and one-half

years. That the breasts were thirty feet wide. That

breasts 25, 27 and 28 were well timbered. That the mine

was not a gaseous mine. That he worked and drove breast

27, and that it showed great indications of caving from the

start up. That the timbermen had to follow up close lo

the face of his work in order to make it safe for him to

mine the breast. That it needed more timbers than any

other of the breasts.

Upon cross-examination witness stated:

''Were you over in 25? Yes, sir. Do you know where

the caving occurred in 25? I don't know whether there

was a cave in 5. Whereabouts was the cave? I under-

stood it was 27 that caved. You don't know of your own

knowledge then? No, sir, I was working there but

we finished the 27th breast and we went to the west side

of the mine. There was some signs of caving there, was

there not? Well, it was a pretty good roof. But there

were more signs of squeezes there than below in Xo. 1 and

2 and 3 where you were working? Yes, the roof was a

little heavier. And the timbermen had to follow you up

closer with timbers? Yes, generally when the props

would break the timbermen would come in and put up

new ones."
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D. B. DAVIS, a witness produced on the part of the

defendant, after being duly sworn, testified : That he is the

foreman of mine No. 14, has been for twelve years. That

he superintends the work of the mine, underground. "Is

fifty-nine years old; had been engaged in mining since he

was sixteen and had worked in all capacities up to that of

foreman ; that he had worked in different mines in Wales,

Kansas, Missouri, Califoinia before coming to Washing-

ton; that thirty feet was about the usual width of

the breasts in mines he had known. That he believed the

air in the Black Diamond Mine was about the best of any

he had ever worked in. The mine had alwaj^s been free

from gas. That the mine was inspected every morning,the

fire-boss going around and examining every place and

reporting at the top on his blackboard and reporting to

the witness if there was any gas or anything wrong before

the men went in to work. That a man keeps safety lamps

in the room called the 'electric room' constantly ready

for use; that the fire-boss or inspector has been in the

employ of the company as such for six or seven years, in

both mines about fourteen years; he is a competent, care-

ful and reliable man. That plenty of timber of gx>od

quality is always furnished and on hand for timbering

the mine. An abundant supply was all the time kept on

hand. The average width of the breasts is thirty

feet, and of the pillars between supporting the

roof of the mine about thirty feet. Along the

upper side of the air passageway the pillar is

thirty-four feet. At the upper end of the sixth level
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leading to breast 28 there were double timbers about

three feet apart made strong enough for the airway.

These timbers extended down below the airway for a

space of from ten to twelve feet. Roccia, plaintiff, was

the head timberman. His duty was to timber along the

passageways to his satisfaction; to see that the timbering

was strong enough, and when he saw it was not suf-

ficiently strong or some of the timbers were breaking,

to put in more and make it strong. If he saw any place

that was not sufficiently timbered it was his duty to

timber it. He was employed for that purpose. The mine

had a good roof on the sixth level. It was twelve feet

of solid rock and above that two feet of bone. He knew

this because he had the roof bored in 27 and 28. The

roof had been cut through at different places and it

averaged just about the same."

Gives orders to all the men as to what they should do

and where to work. That the mine is always free from

gas. There was a report made every morning as to the

gas, whether it was clear or not That there is a large

amount of safety lamps for the miners in case of emergen-

cies. That Wojack, the gas tester, is a careful man. That

the pillars are thirty feet wide and the breasts are thirty

feet wide. Morris Roccia timbered and that it was his

duty to do the timbering. And that he must timber where

the miners are at work. And that he was under his care

and control and superintendence. That he was in the air-

way the day before the accident. That about 8 o'clock

Roccia came to him and informed him that timbers were
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breaking and wanted Davis to go to work and help

timber. He said he was afraid and that it needed more

timbers, but that he only wanted one more man to help

him timber. That he did not ask for more men than Da-

vis. That he did not promise more men, but told him to

go back and have Davis help him timber. Fire-

boss came around about half an hour later and

complained of timbers breaking in 2i5. That he then

sent for more men to timber in 25, but could not say how

long that they had worked in 25 or that they had worked

at all in 25. That he met the men going back after the

first explosion. That he took Menalgia to the electric

slope and put some oil upon his face and hands. That

he did not order the men out of the breasts 25-7-8 after the

little explosion. That the time between the little explosion

and the first was about fifteen minutes. That he did not

go down in the sixth level at or near the place of the

accident during the day of the 21st. That they did not

intend to have the breasts all timbered so they would not

cave, that it would be better to have the breasts cave

after the pillars were pulled. ''The state inspector of

mines previous to the time of the accident generally vis^

ited the mines about every three months or something like

that—^sometimes oftener. He would go through the mine.

He never made any suggestion of any improvement

needed ia the mine."
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the defendant, after being duly sworn,, testified : That he

has worked for five years as a fire-boss in the Black Dia-

mond No. 14 mine. "He was forty-three years of age; had

worked in coal mines for thirty-one years, in dif-

ferent capacities; that he had worked at Frank-

lin in mines No. 2 and 12; also worked in Iowa."

That the mine was timbered good and that Morris Boccia

was the head timberman. That the mine was free from

gas generally. That the safety lamps were outside and

under his care. That he inspected the mine at 4 A. M. as

to gas and found none. That he went down in the mine

a quarter of an hour before the accident and that it was

all right. He tested the air-boxes where Hayden told him

there was gas and found none. That he tested where the

air goes in. That Hayden wanted a safety lamp, and that

he went and got him one, and that Hayden worked with

a safety lamp. That he went out and met Davis on the

fifth level and told him that the timbers were kneeing in

breast 25. That they generally let the breasts cave in

and fasten up all around the airways and passages so

that the gas could not come out. That the airway from

breast 23 to 28 was not fastened up. And that if any gas

came out of the mine down into breasts it would likely

come up into the airway. "That thirty feet was a proper

and usual width for the breasts in a mine, and such as he

had seen in other mines. That along the airways leadingto

breast 28, most of the timbering work was that of plaintiff

Roccia, who was the head timberman, and it was his duty

to see about timbering the mine and make it safe for the
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miners and other workmen and to place in the timbers as

thick and extend them as far away from the passageway

as he thought necessary. That safety lamps were always

kept ready and were always at hand in the elec-

trician's room, ready for use, and that anyone

who wanted them could get them; that the

mine was free from gas. That for five years, at four

o'clock in the morning, before anyone went into the mine,

he had made an inspection. He had always found the

mine free from gas and had gone about in it with an open

lamp. That on the morning of the accident a short time

before it occurred, he passed through tunnel 28 with an

open lamp and there found plaintiff with whom he

exchanged morning greeting. That he had gone on down

into the rock tunnel where witness Hayden was at work.

Hayden claimed that some gas was coming through the

air-box off in the rock tunnel where he was at work ; that

witness tested it with a light and found there was no gas.

That Hayden had a safety lamp up in the tunnel near

where he was at work, but was using the open light. He

offered to get another safety lamp for the man at work

with Hayden, which he did. After he had talvcn the lamp

to Hayden he came to the bottom of the slope, took the

electric car up the slope, came out in the fifth level where

he met Davis, the fire-bose. Mr. Davis told him to take a

safety lamp and go in and examine—that one of the Ital-

ians had got a little flash. He did so and started in.

There are two doors going into chute No. 5; he opened one

of the doors and felt the wind coming through the chute.
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The explosion followed right away. Mr. Davis was fol-

lowing along behind him. He just had time to walk a

little over a hundred feet after Mr. Davis spoke to him

when he felt the explosion. That he had never known of

the roof of the mine falling down and causing a gas ex-

plosion before this. In the judgment of the witness the

mine was safe when he inspected it in the morning and

also when he afterwards met Koccia."

After argument of counsel for the plaintiff and defend-

ant the Court instructed the jury as follows:

I^^STEUCTIONS BY THE COURT TO THE JURY.

The COURT.—Gentlemen of the jury, to begin with, in

this case we have the plaintiff in an injured and incapaci

ated condition as the result of an accidental injury to

himself. There is not any contention on the point as to

his injury or the extent of it.

The plaintiff seeks to recover damages as compensation,

for that injury from his employer, and as a ground for

recovering damages he charges his employer with the com-

mission of a wrong, which in its effect and its result

was the cause of the injury which he has suffered.

Thequestion in the case for the jury to decide is whether

the defendant is blamable for the accident in any of the

particulars charged by the plaintiff in his complaint. You

are limited in your inquiry to the negligence and wrongs

that are specified in the complaint as the wrongs charged

against the defendant, and for which the compensation. is

asked.
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A person is not entitled to compensation for injuries

merely because the injury was suffered while he was

working for another person and it happened to him while

engaged in the performance of his duty as an employee.

In these cases the employer is not placed in the position

of being obliged to render compensation to his employees

merely if they get hurt in their work, but the employer

is liable to render compensation for personal injuries to

his employees, if they suffer an injury in consequences of

the employer's neglect to provide for the safety of his

employee, and to guard against such accident. Now,

when I say neglect, I mean the failure to do what the

circumstances of the case require; to exercise care and

precaution, and provide safeties, and guard against ac-

cidents resulting from defects in the operation of the

work. The failure that is made the basis for legal

liability in these cases is the failure on the part of the

employer to exercise that same degree of care for the

safety of his workman and employees that a person of

ordinary prudence will exercise for his own safety. The

employer is mot an insurer or a guarantor of the safety

of his employees, but he is obligated to use that degree

of care which is commensurate with the dangers and

the circumstances under the situation and conditions of

carrying on the business.

So that the question for you to decide in this case,

is whether the defendant company has failed in that re-

spect—failed to exercise as much care, and make the

same exertions to prevent accidents such as happened to

the plaintiff, as a person of ordinary care and prudence
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would exercise for his own safety if he was in the place

of an employee in the mine, in view of all that appears

about the condition of the mine and the surroundings

and the scientific knowledge obtainable that would en-

able the manager of the mine to carry on the work there

with due regard for the safety of the men that had to work

in it.
'

In all occupations attended with danger to life, body, or

limb, it is incumbent upon the promoters thereof and

the employers of others therein to take all reasonable

and needed precautions to secure the safety of the per-

sons engaged in their prosecution, and for any negligence

in that respect, from which injuries follow to the per-

sons engaged, the promotors or employers may be held

responsible and mulcted to the extent of the injury in-

flicted.

It was the duty of the defendant, in the mining of coal

or in prosecuting its business of mining coal, to acquaint

itself with the various dangers in underground work,

caused by the geological changes in the coal strata and

the earth above which are known to science; to adopt

methods of mining commensurate to the dangers and

to the character of the formation of the coal and the

stratas above the vein being mined, so as to meet the

dangers that a reasonably prudent man in the operation

of the mine would apprehend under the circumstances

and conditions where the mining is being done.

The degree of care required of an operator of coal

mines and the workmen employed by him in underground'

work differs. The same care required of the operator
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as 3'Ou have been instructed d'oes not apply to the work-

men as to the methods of work in the oiperation of the

mine. The miner or workman assumes only such risks

and danJgers therefrom as are open and apparent tio- him,

or to one in his poisition.

The dangers and defects in the mine, that to the eye

of the operator or foreman and superintendent portend

unnecessary and unreasonable risks and great danger,

may have no such significance to the laborer or miner

who has not the! knowledge or experience which the

operator must have in the operation of his mine, unless

a reasonably intelligent and prudent man would under

the circumstances have known and apprehended the risk

which certain conditions indicate. The dangers and the

defects must be so obvious and threatening that a rea-

sonably prudent man would have avoided them, in order

to charge the workmen with contributory negligence, or

the assumption of the risk.

It is contended on the part of the plaintiff that the

defendant was negligent in mining coal near a fault or

a syncline or wrinkle in the vein of coal, by the breast

system, with breasts for twenty-six to thirty feet wide,

and that a reasonably prudent man in the operation of

mining would have adopted a different system of min-

ing coal at such a place, to wit, a system having chutesi

about four or five feet in width, or in driving breasts

at widths much narrower than breasts 25, 27 and 28.

I instruct you that the plaintiff, in accepting employ-

ment from the Black Diamond Coal Mining Company

and proceeding to work, was not compelled to know or
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investigate its modes of business or methods of operat-

ing its mines, and did not assume any of the risks or

dangers resulting from the methods of mining used by

the defendant, save and except such ri'Sks and dangers)

which were obvious and apparent, and the perils of which

were ap'i>arent to the minds and understanding of a rea-

sonably prudent man in his position.

It is the contention of the plaintiff that the defendant

did not furnish a sufficient number of men to properly

timber breasts 25, 27 and 28 to keep the same from cav-

ing. I instruct you that it was the duty of the defend-

ant, in conducting and carrying on its business, to em-

ploy a sufficient number of workmen to properly per-

form the work with reasonable safety to the men em-

ployed in the operation of its mine.

It is also contended by the plaintiff, that upon the

morning of the 21st day of February, the day of the ac-

cident in w^hich the plaintiff was injured, plaintiff noticed

at breasts 28, 27 and 25 a great tendency to cave, and

that there was a lack of men to keep breasts 28, 27 and

25 from caving, and that there was a lack of men to

timber the same, and that thereupon the plaintiff went

to the mine foreman D. B. Davis, and asked him for

more men and told the foreman of the great tendency

of the roof to cave, and in order to keep the same from

caving he must have more men in breasts 25, 27 and 28;

that thereupon said foreman promised saiid plaintiff to

send men to timber breasts 25, 27 and 28, and requested

the plaintiff to return to his working place in breasts 28,

and that he would send more men to properly timber said
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breasts 25, 27 and 28; that the plaintiff upon the prom-

ise of the said foreman returned to his working place,

and proceeded to work as requested by the said foreman.

Now, this recital, gentlemen, is to be understood by

you not as being my statement of what the fact is, or

what the testimony proves, but it is a contention merely

on the part of the plaintiff supported by evidence in the

case, which is submitted for you to pass upon.

If you find from the evidence the facts to be as con-

tended for by the plaintiff, then I instruct you that this

is the! law in such a situation as that: That the plaintiff

would have the right to trust the foreman to carry out

his promise in good faith to furnish him timber ahd fur-

nish him sufficient men promptly to remedy the defect

and to make the mine safe, and upon relying upon that

promise and with the knowledge which he, himself,

had communicated to the foreman, the plaintiff, by

going back to his place of work voluntarily, would be

assuming the extra hazard of the dangers which existed

in his own mind; that is, dangers which in his own mind

he knew op believed to be imminent, and the defendant

would not be liable for an accident resulting in his in-

jury from a danger which he himself believed was immi-

nent, and which he voluntarily exposed himself to, un-

less that danger was enhanced by a failure on the part

of the foreman to keep his promise to send materials and

men to his assistance promptly. You vdll take this, how-

ever, in connection with another instruction I will give

you, that if the plaintiff went to his place of work volun-

tarily, and after going back to work there was a change

occurred in the condition of the mine by gas coming out
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which he did not know of, that there would be a duty on

the part of the defendant company to communicate any

knowledge which came to its managing oflBcers or the

superintendent or the foreman at work near there, or

whoever was charged with the inspection of the mine,

to communicate the knowledge immediately, or as soon

as it could be to the plaintiff.

The duty of furnishing material and additional help

and of furnishing intelligence to the plaintiff in the sit-

uation in which he claims he was placed, carries with

it a right to have time and opportunity to perform that

duty, and the defendant would not be chargeable for

any wrong in the matter if it failed to furnish materials

or men, to give information instantly. It would only

be chargeable for the failure to do those things prompt-

ly, and that means as quick as men of prudence and

having due regard for the safety of others could act.

Though you should find that the plaintiff gave notice

to the foreman that the roof of the mine in the airway at

breast 25, 27 and 28 leading to breast No. 28

was not safe and liable to fall, owing to the insuflQcient

timbering, the defendant would not be liable for not

strengthening and not adequately supporting the roof

until it had reasonable time and opportunity to do so,

and if you believe, before such reasonable opportunity

had been afforded to the defendant, the plaintiff volun-

tarily went back into the mine and exposed himself to

the dangers resulting from the roof giving way, which

he knew or supposed to be imminent, he cannot recover

because he voluntarily assumed the hazard, and this

would more particularly be the case if you find from
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the evidence that the plaintiff was the head timberman

in that part of the mine where that accident occurred,

concerning which he gave notice, and that it was a part

of the plaintiff's employment to place timbers and keep

them in proper position.

The defendant meets the charges of the plaintiff m\

this case by contending that this accident was one that

is to be regarded as unavoidable; that is, that it was the

result of conditions which could not have been discover-

ed by diligence and knowledge and faithfulness on the

part of its servants so as to have obviated the danger,

and it could not have been discovered in time to enable

them to prevent its happening, or to warn the plaintiff

so as to enable him to escape from it. !

The work of coal mining is attended with peculiar dan-

gers the same as employment of mariners; people who

go to sea on ships, whether sailing ships or steamboats,

expose themselves to the dangers that are peculiar to

that employment. Xow, accidents of this kind which

are unavoidable are among the peculiar dangers to

which coal miners expose themselves, and by engaging

in that employment they do themselves assume the risks

of being hurt, and the employer is not liable to compen-

sate them for injuries which come in that way; so this

defense of the defendant, if it has been made out, is a

legal bar to any recovery of damages by this plaintiff.

The questions submitted for the jury to decide from

the evidence are whether this accident is of the kind

which I have described as an unavoidable accident which

could not have been prevented by the defendant in the

exercise of that degree of care for the safety of the plain-

tiff, that the circumstances required.
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Where the manager of a coal mine employs mem of

i^cience and knowledge in the operation of a coal mine,

and they are diligent and faithful and prompt, always

in doing everything to keep the mine in a safe condition;

where it is carefully inspected frequently, and every-

thing is done that people know how to do in order to

make it safe, and these accidents happen, the employer

cannot be held liable.

The plaintiff, having charged the defendant with neg-

ligence as the basis of his action, is required by the law

to prove the particular negligence specified in his com-

plaint, by at least a fair preponderance of the evidence.

I do not mean that he is required to prove all the neg-

ligence in all the particulars complained of, but he must

prove that there was at least negligence in some one of

those particulars, and that this particular negligence

caused the injury, in order to make the defendant legally

liable; and in this connection, as to the requirement of

the plaintiff to make out a case at least by a fair prepon-

derance of the evidence, I instruct you further that the

fact of there having been an accident carries with it no

presumption of negligence on the part of the employer.

It is an affirmative fact for the injured employee to es-

tablish that the employer has been guilty of negligence.

It is not sufficient for the employee to show that the em-

ployer may have been guilty of negligence, the evidence

must point to the fact that he was, and where the testi-

mony leaves the matter uncertain and shows that any

one of half a dozen things may have brought about the in-

jury, for some of which the employer is responsible and

for some of which he is not, it is not for the jury to guess,
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between these half a dozen causes, to find that the neg-

ligence of the employer has been the real cause when

thjere is no satisfactory foundation in the testimony for

that conclusion. If the employee is unable to adduce

sufficient evidence to show negligence on the part of the

employer, it is only one of the many cases in which the

plaintiff fails in his testimony, and no mere sympathy

for the unfortunate victim of the accident justifies an-

other to depart from the settled rules of proof resting

upon all plaintiffs.

While the employer is bound to provide a safe place and

safe machinery with which the employee has to work,

and while this is an imperative duty resting upoin him,

and one which he cannot avoid by turning it over to some

other employee, it is also true that there is no guaranty

by the employer that the place or machinery shall be

absolutely safe. He is bound to take reasonable care

and make reasonable efforts, and the greater the risk

which attends the work to be done and the machinery

to be used, the more imperative is the obligation resting

upon him. Reasonable care becomes, then, a demand

of higher vigilance, and yet, in all cases it is a question

as to the reasonableness of the care—the reasonableness

depending upon the danger attending the place and ma-

chinery.

Neither individuals or corporations are bound, as em-

ployers, to insure the absolute safety of machinery or

mechanical appliances which they may provide for the

use of their employees, nor are they bound to supply the

best or safest or newest of those appliances for the pur-

pose of securing the safety of those who are their em-
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ployees. They are, however, bound to use reasonable

care and prudence for the safety of those in their service

by providing them with machinery reasonably safe and

suitable for their use.

Now, if an employer or master fails in this duty of pro-

tection or care, he is responsible for any injury which

may happen through a defect in the machinery which was

or ought to have been known to him and was unknown

to the employee or servant. What I have said about

machinery applies also to material—the timber in this

mine. The employer was obligated to furnish suitable

timber, in suitable condition for use, and in abundance

If there was any bad condition of the mine from insuflft-

cient timbering, the defendant would be responsible for

that to the plaintiff, unless the defect was on account of

some negligence of his own which had not been discov-

ered by the employer, or which the employer had not had

an opportunity to have discovered by careful and frequent

inspections.

There is no counter-charge in the answer in this case

against the plaintiff of causing injury to himself by his

own negligence, or contributory negligence, still, the bur-

den rests upon him to prove that his injury was caused

by the negligence of the defendant. And if, in the proof

which he has introduced here, it appears that his own acts

or omissions were wholly or partly the cause of this injury

to himself, then it is to be considered as a failure on his

part to place the responsibility upon the defendant by

showing that the injury was entirely the result of the de-

fendant's negligence, and so you would have the right to
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find against him if that should appear to you to be the

case from his own showing.

If, from all the evidence in this case, you should find

for the plaintiff, then the question for you to decide is the

amount of damages the plaintiff has sustained. Om that

you must bring to bear your own good sense, considering

what his standing in life is, what his situation is, what

his earning capacity was, and how much he has been in-

jured by this accident, you may take into consideratioin

what his testimony shows as to his earning capacity;

you may, as nearly as you can, find out how much that

has been lessened, and you can taJie into consideration

the amount that would buy an annuity for the term of

thirty-six years—^the expectation of his life. You are not

to be controlled by that consideration, but you may take

into consideration his circumstances, giving allowance

for the expenses and for the profit to the annuity company

selling that kind of an annuity.

You will also, if you find for the plaintiff, allow him

for his physician, for what he has paid his physician, also

allow for his pain and suffering, whatever that would be,

if you find for the plaintiff. It is difficult always for

twelve men, or even for one man, to measure pain and

suffering and bodily injury and incapacity resulting from

bodily injury, up against money, but this question is left

to the good sense of the jury and you are expected to agree

upon some amount which will appear to you to be fair

and reasonable compensation to him, if the defendant is

liable to him at all.

Now, this matter as to his expectancy is based upon

tables showing the average duration of human life. It
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appears that at the time of the injuries to him he had an

expectancy of 36 years of life—not that he would neces-

sarily live 36 yearsi or that he might not live longer, but

according toi the average duration of human life, he had

a fair expectation of living that long, and if he hasi been

permanently injured, and incapacitated, that is one of

the elements that may be considered by a jury in estimat-

ing his compensation, and it is shown here that to se-

cure an annual income by him by the investment of a cer-

tain amount of money, it would take nineteen hundred

and thirty-seven dollars to secure for a man of his age, at

the time of the injury, an annual income of one hundred

dollars. You may take that into account in connection

with what the testimony shows was the earning capacity

of the plaintiff before he was injured. It is not necessar-

ily the measure of his injury or the measure of just com-

pensation, but it is simply put in the case as something

to guide the jury in looking the whole situation over.

Whether you allow more or less than would purchase the

annuity is a question for you to decide according to your

own honest judgment of the rights of the case.

The "public policy," that should be considered in thisi

case is the policy of the law to do right and justice in each-

particular case according to the facts in that case. It

is true that where a corporation and employers are re-

quired to render compensation to their employees and

servants who suffer by their negligence that that liabil-

ity and the enforcement of that liability has a direct ten-

dency to make them careful, and to serve in that respect

as a guard to the safety of men who work for wages; and

it is desirable, therefore, that where the law does place
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a degree of responsibility, and create a liability, that

tbat liability should be enforced; and it is equally true,

gentlemen of the jury, that where employers discharge

their duties towards their employees in full measure,

and yet, after having done all that is required, and having

cleared themselves fully from legal liability, if they re-

alize that they are going to be mulcted by the arbitrary

decision of the juries, it will not have any good effect to

protect the workmen, or to make their lot in life happier

or easier, or their condition safer, but will be the more

likely to result in public injury by discouraging enter-

prise and the investment of capital in the carrying on of

big operations that are for the good of all.

Employees ought to feel that they can trust a jury of

their countymen to render a verdict in their favor for

damages when the law entitles them to it, and just the

same, the employer ought to feel confident in the juries

of the county that they are not going to be subjected to

demands for damages that are not sanctioned by the

law.
j

Everybody ought to feel that a jury vdll obey the law

and render a true decision according to the law and the

testimony in each case.

Now, that is the "public policy" of this matter, and I

put it before you in that way so that you will see that

you are not called upon to render a verdict in this case

for one party or the other for the mere sake of an effect

upon somebody else or upon the public in general, except

such a verdict as the law and the evidence requires at

your hands in accordance with your oath to decide the
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case according to the law and the evidence and according

to the justice of the case.

You should turn neither to the right or to the left; not

favor either the defendant or the plaintiff on account

of any after effect; because any deviation from the

straight course will do as much harm as good.

After you have decided this case you will take one of

these forms of verdict I give you with the papers and

have it signed by your foreman.

If you find for the plaintiff, you will write in thisi ver-

dict the amount in dollars and cents, which you award

to the plaintiff as his damages and bring it into CJourt as

your verdict in the case.

Mr. ALLEN.— May it please the Court, in reference to

the statement tlie Court has made this morning, I was

expecting another instruction which I requested to be

given, although the Court may feel that the subject was

covered; and that was, that if it was a part of the duty

of the plaintiff" to help to make the mine safer for others,

and there is a hazard in his employment in his doing so,

he assumes the hazard of that employment in making and

keeping the mine safe for others, even though it may not

be safe for him at the time he does so, that is a part of

his duty.

The COURT.—Well, I don't know that I made that

sufficiently clear. It came in connection with another

matter, but in regard to that, gentlemen of the. jury, I

will say this: That the employer has a right to employ

men to do what is necessary to make a coal mine as

safe as it can be made for the laborers and miners at



02 Morris Roccia vs.

work in the mine, and when there is known to be a

condition of unsafety, the owner of the mine is not pre-

cluded from sending* men into a place of danger in order

to remedy that and to make it safe; when it is necessary,

in order to remedy a condition of insecurity, the employer

has the right to contract with men to go and do what is

necessary, and the men who with knowledge of the pe-

culiar danger, accept the employment are to be consid-

ered as having assumed the extra risks.

Mr. TEATS.—Plaintiff excepts to the refusal of the

Court to give instruction number six, asked on the part

of the plaintiff, which is as follows:

"I instruct you that if you should find that there was

not a sufficient number of men furnished to properly

timber breasts 25, 27 and 28 and keep the same from

caving in, and that the plaintiff reported these facts to

the mine foreman, and the mine foreman promised the

plaintiff that he would send more men to properly tim-

ber the said breasts and upon this promise the plaintiff

returned to his place of work in breast 28, and if you

should find further that the dangers from caving in or

otherwise known and apparent to the plaintiff, were not

so imminent that a reasonably prudent and ciareful man

would not return to his place of work, and you should

find that after the plaintiff has returned to his place of

work and within a reasonable time which the plaintiff

promised he would send men and plaintiff was not fur-

nished a sufficient number of men to properly protect the

roof from caving, 8 cave occurred and the injury suffered

by the plaintiff, you will find for the plaintiff,"
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Plaintiff excepts to that part of the Court's charges in

which he says:

"If yon find from the evidence the facts to be as con-

tended for by the plaintiff, then I instruct you that this is

the law in such a situation as that: That the plaintiff

would have the right to trust the foreman to carry out

his promise in good faith to furnish him timber and fur-

nish him sufficient men promptly to remedy the defect

and to make the mine safe, and upon relying upon that

promise and with the knowledge which he, himself, has

communicated to the foreman, the plaintiff by going back

to his place of work voluntarily would be assuming the

extra hazard of the dangers which existed in his own

mind; that is, danger which is his own mind he knew or

believed to be imminent, and the defendant would not be

liable for an accident resulting in his injury from a dan-

ger which he himself believed was imminent and which

he voluntarily exposed himself to, unless that danger

was enhanced by a failure on the part of the foreman

to keep his promise to send materials and men to his as-

sistance promptly."'

Plaintiff excepts to that part of the Court's charges in

which he says:

"Though you should find that the plaintiff gave notice

to the foreman that the roof of the mine in the airway

at breast 25, 27 and 28 leading to brea ^t No. 28 was not

safe and liable to fall, owing to the insufficient timbering,

the defendant would not be liable for not strengthening

and not adequately supporting the roof until it had rea-

sonable time and opportunity to do so, and if you believe
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before such reasonable opportunity had been afforded to

the defendant, the plaintiff voluntarily went back into

the mine and exposed himself to the dangers resulting

from the roof giving away, which he knew or supposed

to be imminent, he cannot recover because he voluntarily

assumed the hazard, and this would more particularly

be the case if you find from the evidence that the plain-

tiff was the head timberman in that part of the mine

where the accident occurred, concerning which he gave

notice, and that it was a part of the plaintiff's employ-

ment to place timbers and keep them in proper position."

Plaintiff excepts to that part of the Court's charges

in which he says:
\

"The COURT.—Well, I don't know that I made that

sufficiently clear. It came in connection witF another

matter, but in regard to that, gentlemen of the jury, I

will say this: That the employer has the right to employ

men to do what is necessary to make a coal mine as safe

as it can be made for the laborers and miners at work in

the mine, and when there is known to be a condition of

unsafety, the owner of the mine is not precluded from

sending men into a place of danger in order to remedy

that and to make it safe; when it is necessary, in order

to remedy a condition of insecurity, the employer has the

right to contract with men to go and do what is neces-

sary, and the men who with knowledge of the peculiar

danger, accept the employment are to be considered as

having assumed the extra risks."

Here the jury retires.
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And thereafter, to wit, on the 21st day of February,

1901, the said jury duly returned into court their verdict

against the plaintiff and in favor of defendant.

And thereafter, and on the 2d day of March, 1901, the

plaintiff duly filed and served his motion for new trial

for the reasons, among others, of the refusal of the Court

to give instructions asked on the part of the plaintiff

and in the Court giving certain instructions duly ob-

jected and excepted to.

And thereafter on the 2d day of July, 1901, upon

the hearing and argument of the motion for new trial,

the same was duly overruled and a judgment entered by

the Court dismissing plaintiff's action and for costs and

disbursements against said plaintiff and in favor of said

defendant. To which judgment the plaintiff excepted

and exception was allowed by the Court.

Certificate and Order Settling Bill of Exceptions.

This cause having been brought on regularly before

the Court en this 18th day of October, 1901, upon notice

for the settling and serving of the bill of exceptions here-

in and it appearing to the Court that the plaintiff herein

duly filed and served upon the defendant on the 12 day

of July, 1901, its proposed bill of exceptions, and the

time for filing and service of the said bill of exceptions

having heretofore been duly given the plaintiff to and

until the 1st day of August, 1901, and the defendant hav-

ing filed and served its proposed amendments;

And it appearing to the Court that the foregoing bill of

exceptions comprehends all of the plaintiff's proposed

bill of exceptions, together with all of the amendments
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thereto proposed by the defendant, it is therefore ordered

that the said bill of exceptions heretofore mentioned be

and it is hereby settled, certified, and signed as a true

bill of exceptions in this cause, by the undersigned Judge

of this court who presided at the trial of this cause.

Same is hereby certified to be correct in all respects, and

it is ordered to be made a part of the record herein.

It is further certified that the said bill of exceptions

contains all of the evidence offered and all the evidence

introduced at the trial material herein of the above-en-

titled action together with the exceptions thereto and

the instructions to the jury by the Court, and the mat-

ters and things and proceedings embodied in the annexed

bill of exceptions are the matters and things and proceed-

ings, and the whole thereof, occurring in said cause, ma-

terial herein, and that the same contains all the material

facts and matters and proceedings as a part of the record

in said cause.

And it is further certified that exhibit "A," being a

profile of mine No. 14, and exhibit "B," being an extended

profile of the 6th level of mine No. 14, were introduced

in evidence and marked as such exhibits on the part of

the plaintiff, and it is hereby made a part of this bill of ex-

ceptions, and the same are the exhibits referred to in this

bill of exceptions, and in my judgment it being proper

That the said original exhibits and maps should be in-

spected in the Circuit Court of Appeals, I order that the

same may be transmitted by the clerk of this court to

the clerk of the Circuit Court of Appeals, and there to be
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kept until the final disposition of this cause and returned

to the clerk of this court.

C. H. HANFORD,
Judge.

[Eudorsed]: Bill of exceptions. Settled and filed in

the United States Circuit Court, District of Washington,

October 18, 1901. A. Reeves Ayres, Clerk. H. W. Wal-

thew, Deputy.

In the United States Circuit Court of Appeals for the Ninth

Circuit.

MORRIS ROCCIA,

Plaintiff in Error,

vs.

BLACK DIAMOND COAL MININGS

COMPANY,

Defendant in Error.

Assignment of Errors.

Now comes the above-named plaintiff, Morris Roccia,

and makes and filed the following assignment of errors

in the above cause which the said plaintiff and plaintiff

in error will rely upon in the United States Circuit Court

of Appeals for the Ninth Circuit for relief from the judg-

ment rendered in said cause in the court below:

I.

The Court erred in its refusal to give instruction num-

ber six asked on the part of the plaintiff which is as fol-

lows:
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"I instruct you that if you should find that there was

not a sufficient number of men furnished to properly tim-

ber breasts 25-7-8 and keep the same from cavino; in, and

that the plaintiff reported these facts to the mine foreman

and the mine foreman promised the plaintiff that he

would send more men to properly timber the said breasts

and upon this promise the plaintiff returned to his place

of work in breast 28, and if you should find further that

the danocers from caying- in or otherwise known and ap-

parent to the plaintiff were not so imminent that a rea-

sonably prudent and careful man would not return to his

place of work, and you should find that after the plpintiff

has returned to his place of work and within a reason-

able time which the defendant promised he would send

men, and plaintiff was not furnished a sufficient number

of men to properly protect the roof from caving^, a cave

occurred and the injury suffered by plaintiff, you will

find for the plaintiff."

To the refusal of which the plaintiff at the time duly

excepted and exceptions allowed by the Court, and the

plaintiff now assigns such ruling of the Court and the

refusal to give said instruction as error.

II.

The Court erred in instructing the jury as follows, to

wit:

"If you find from the evidence the facts to be as con-

tended for by the plaintiff then I instruct you that this is

the law in the situation as that; that the plaintiff would

have the right to trust the foreman to carry out his

promise in good faith to furnish him timber and furnish
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sufficient men promptly to remedy the defect and to

make the mine safe, and upon relying upon that promise

and with the knowledge which he, himself, has communi-

cated to the foreman the plaintiff, by going back to his

place of work voluntarily, would be assuming the extra

hazard of the dangers which existed in his own mind;

that is, danger which is his own mind he knew, or be-

lieved to be imminent, and the defendant would not be

liable for an accident which he himself believed was im-

minent and which he voluntarily exi^osed himself to un-

less that danger was enhanced by a failure on the part

of the foreman to keep his promise to send materials

and men to his assistance promptly."

To which instruction the plaintiff duly excepted to at

the time, and exception was allowed by the Court, and

the plaintiff now assigns the giving of such instructions

as error.

III.

The Court erred in giving to the jury the following in-

structions, to wit:

"Though you should find that the plaintiff gave notice

to the foreman that the roof of the mine in the airway

at breast 25-7-8 leading to breast 28 was not safe, and

liable to fall, owing to the insufficient timbering, the de-

fendant would not be liable for not strengthening and

not adequately supporting the roof until it had reason-

able time and opportunity to do so, and if you believe

before such reasonable opportunity has been offered to

the defendant, the plaintiff voluntarily^ went back into

the mine and exposed himself to the dangers resulting
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from the roof giving away, which he knew or supposed

to be imminent, he cannot recover because he voluntarily

assumed the hazard, and this would more particularly

be the case if you find from the evidence that the plain-

tiff was the head timberman in that part of the mine

where the accident occurred, concerning which he gave

notice, and that it was a part of the plaintiff's employ-

ment to place timbers and keep them in proper position."

To the giving of which instruction plaintiff duly ex-

cepted and exception was allowed by the Court, and the

plaintiff now assigns the giving of such instruction as

error.

IV.

The Court erred in giving the following instruction, to

wit:

''Well, I don't know that I made that sufficiently clear.

It came in connection with another matter, but in regard

to that gentlemen of the jury, I will say this: That the

employer has a right to employ men to do what is nec-

essary to make a coal mine as safe as it can be made for

the laborers and miners at work in the mine, and when

there is known to be a condition of unsaiety the o^'ner

of the mine is not precluded from sending men into a

place of danger in order to remedy that and to make it

safe; when it is necessary in order to remedy a condi-

tion of insecurity the employer has the right to contract

with men to go and do what is necessary, and the men

who with knowledge of the peculiar danger accept the

employment are to be considered as having assumed the

extra risks."
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To the giving of which instruction plaintilf duly ex-

cepted at the time and exception was allowed by the

Court, and the plaintiff now assigns the giving of such as

error.

V.

The Court erred in overruling the motion for new trial

made on the part of the plaintiff and in refusing the

plaintiff a new trial. Which order overruling the mo-

tion for new trial was duly excepted to at the time and

exceptions allowed by the Court, and the plaintiff now

assigns the same as error.

VI.

The Court erred in rendering a judgment against the

plaintiff in said cause and in favor of the defendant for

the dismissal of plaintiff's said case and for costs and

disbursements of said action. For the reason that the

said judgment is contrary to law and the facts and evi-

dence in said case; a judgment should have been rendered

in favor of the plaintiff and against defendant upon the

law, evidence and facts in said case.

Wherefore, the plaintiff, Morris Roccia, plaintiff in er-

ror, prays that said judgment of the Circuit Court of the

United States for the District of Washington, Northern

Division, be reversed, and that the verdict rendered by

the jury be set aside, and that the judgment entered and

directed by the Court be reversed and the plaintiff granted

a new trial herein.

GOYNOR TEATS,

Attornev for Plaintiff in Error.
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[lEndorsed] : Assignment of Errors. Filed in the

United States Circuit Court, District of Wasliington.

December 30, 1901. A. Reeves Ayres, Clerk. A. N.

Moore, Deputy.

In the Circuit Court of the United States, for the District of

Washington^ Northern Division.

MOREilS ROCCIA,

Plaintiff—Plaintiff in Error,

vs.

BLACK DIAMOND COAL MINING

COMPANY (a Corporation),

Defendant^—Defendant in Error.

Clerk's Certificate to Transcript.

United States of America, 1

^ss.
District of Washington. J

I, A. Reeves Ayres, Clerk of the Circuit Court of the

United States, for the District of Washington, do hereby

certify the foregoing eighty-eight (88) typewritten pages,

numbered from 1 to ^'^, inclusive, to be a full, true and

correct copy of the record and proceedings in the above

and therein entitled cause, as the same remains of record

and on file in the oflfice of the clerk of said court, save

and excepting Plaintiff's Exhibits "A" and "B," intro-

duced and used upon the trial of said cause, vrhich ex-

hibits I transmit to the United States Circuit Court

of Appeals, pursuant to a direction so to do con-
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tained in the order of Court settling the bill of

exceptions in the above-entitled cause; and that said

foregoing pages, together with said exhibits, constitute

the return to the annexed writ of error.

I further certify that the cost of preparing and certify-

ing the foregoing return to writ of error is the sum of

132.20, and that the same had been paid to me by Govnor

Teats, Esq., attorney for plaintiff in error above named.

Witness my hand and the seal of said Circuit Court,

this 24th day of January, 1902.

[Seal] A. EEEVES AYEES,

Clerk.

By R M. Hopkins,

Deputy Clerk.

[Endorsed] : No. 795. In the United States Circuit

Court of Appeals for the Ninth Circuit. Miorris Eoccia„

Plaintiff in Error, vs. The Black Diamond Coal Mining

Company (a Corporation), Defendant in Error. Trans-

cript of Eecord. Upon Writ of Error to the United

States Circuit C\)urt for the District of Washington,

Northern Division.

Filed February 3, 1902.

F. D. MONCKTON,
Clerk.




